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INTRODUCTION 


THERE are indications to-day that we are developing 
religion through ignorance, morality through law, gov- 
ernment through acquiescence and hypocrisy through 
convention. I wonder. I ponder. Are these really 
tendencies pointing toward the future: are they char- 
acteristics of an age gone mad with materialism, in- 
tolerance and false standards, or are they survivals? 
Time was when we harried witches. Perhaps we don’t 
to-day merely because we don’t believe in witches. 
Greater intelligence, not more tolerance, may be the 
explanation. Chattel slavery no longer exists, but this 
does not necessarily mean greater democracy or deeper 
faith in liberty. ‘There were compelling economic and 
political reasons for abolition. We remember the Alien 
and Sedition Laws; the arrest and incarceration of 
Matthew Lyon and others for exercising rights of free 
speech in colonial times; we remember that William 
Lloyd Garrison was dragged through the streets of 
Boston during the Abolition agitation, and these re- 
minders suggest that suppression of fundamental rights 
is not wholly modern. The Sunday closing and other 
obsolete laws still on the statute books derive from a 
time when they were actually enforced. Laws once 
existed requiring Sabbath attendance at church, and 
there were prohibitions against sleeping in church 
which, as Clarence Darrow said, took all the pleasure 
out of religion. In Lancaster, Ohio, in 1828, per- 


mission was asked of a school board for the use of a 
ix 
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schoolhouse for a debate on the subject of whether 
or not railroads were practicable. The school trustees 
reported that the schoolhouse might be used for any 
proper purpose, but that if God had intended his crea- 
tures to travel at the frightful rate of fifteen miles an 
hour, He would have said so in the Gospels. 

Strangely enough, all this keeps one from becoming 
unduly pessimistic, for if we are making some progress, 
the future is brighter, and the intolerance, repression 
and stupidity of to-day less significant. A survival is 
less unwholesome than a tendency. 

Yet, I dare say, optimism is not justified. The aspi- 
rations of the “Founding Fathers” were formed on high 
ideals—and one may well question whether this idealism 
is now existent. Has it not become “the bunk”? Order 
has become the fetish; prosperity is its handmaiden; 
respectability its emblem. Conformity is the watch- 
word. Production, possessions, material success, the 
end. Those who believe in liberty are regarded to-day, 
as they were in 1776, or in Jeffersonian times, as dan- 
gerous radicals; but while then they were in control, 
to-day they are in a hopeless minority. A dominating 
complacence, a comfortable obliviousness, an ignorant 
pretense, mark the Babbittry of those who govern. 
This is the best of all possible worlds; mine is the best 
country in the world; mine is the best state in the coun- 
try; my city is the best city in the state; my school is 
the best school in the city. Rah! Rah! Rah! Rotary! 

Gradually, so slowly that it is hardly noticeable, the 
foundations of our institutions, the ideals for which 
America stands, the rights guaranteed to the citizen in 
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the Constitution, are slipping away. There is no such 
thing as freedom of speech or assemblage concerning 
any subject that really matters. That was clear dur- 
ing the war when snoopers, spies and informers en- 
couraged, if not induced, by the Government, made 
even private conversation dangerous to the timid citi- 
zen. ‘To-day you can talk on any subject you please in 
Tennessee, except religion; in California, except the 
I.W.W.; in Boston, except the Sacco-Vanzetti case; in 
any place, except on a subject which, as a burning 
issue, would most profit by untrammeled discussion. 
Speech and assemblage are free in New Jersey, West 
Virginia and Pennsylvania, except to union men in 
time of strike. If you talk labor unionism then, you 
land in jail. I know it because I’ve tried it and I 
landed in jail. The press is free, unless attack upon 
some particular paper becomes safe because of its un- 
popular viewpoint. There are Espionage acts, crimi- 
nal syndicalist laws, obscenity statutes—with the Post 
Office department, district attorneys, and sometimes 
judges, ready to intimidate and prosecute. We are 
guaranteed against arrest without warrant, and yet, in 
the year 1920, the notorious Mitchell Palmer on one 
night caused the arrest of thousands of people, with- 
out warrant of law, for alleged crimes many of which 
were instigated by his agents provocateur, and only a 
few years ago thousands of Chinamen all over the 
country were rounded up and jailed as a convenient 
method of investigating tong activities, an act which 
aroused not a ripple of public excitement. Some States 
deny the right to vote because of color; others have 
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expelled from the legislature the chosen representatives 
of the people. There are guarantees against unrea- 
sonable searches and scizures, and yet in the holy name 
of Prohibition the houses of citizens are ransacked 
without search warrant. Double jeopardy is pro- 
hibited, yet the same acts are made crimes in different 
jurisdictions, and under different laws. There are 
guarantees against excessive bail, yet in New Jersey 
during the Passaic strike, bail of ten, twenty, even 
thirty thousand dollars was demanded where the 
trumped-up charges would at most have amounted to 
“disorderly conduct’t—and this in an endeavor to 
break a strike. Men are guaranteed trial by jury, 
yet padlock and labor injunction proceedings rob them 
of liberty and property. Trial is guaranteed before 
an impartial judge, yet two men go to death with the 


approval of the ‘“‘respectables,” 


after trial by a judge 
who was stamped by an official committee as having 
been guilty of a “grave breach of official decorum” ; 
and who is reported to have declared during the trial, 
“Did you see what I did to those anarchist bastards!” 
Star chamber proceedings are abhorrent to our insti- 
tutions, yet we deport and bar defenseless foreigners 
after arrest by a government agent who acts as police- 
man, prosecutor and judge. Even our own people are, 
in their callings and properties, subject to judgment in 
a variety of ways, by executive boards, license bureaus, 
and petty bureaucrats without hearing or opportunity 
for judicial review. 

We occupy Hayti, San Domingo, we land marines 
in Nicaragua and deny civil liberty; we buy the Vir- 
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gin Islands and establish military, not civil, govern- 
ment. 

We no longer welcome the downtrodden and op- 
pressed of other lands. Once it was our proud boast 
that America was a haven for political refugees. To- 
day we deport anti-Fascists to Italy because perforce 
they came here without a passport and this in spite 
of the fact that they return to prison or torture. Only 
recently, a naive Italian, one Chiassone, protested to 
the Department of Labor against deportation, but in 
vain. When tried in Italy for spreading anti-Fascist 
propaganda, the chief evidence used against him was 
his letter to the Department. He was sentenced to 
twelve years in jail. We have in the past refused, even 
on demand and charge of crime, to return political 
refugees; to-day we deport them without demand or 
charge of any crime. 

Once Louis Kossuth, a political exile from Hungary, 
was welcomed by Congress and the whole country, to 
the annoyance of the Austrian Government. To-day, 
Count Karolyi, the first president of Hungary and a 
democrat, is barred, and even the Countess Karolyi 
was refused admittance. There is little doubt that the 
instigator was the reactionary Horthy Government. 
It was sought to bar Countess Cathcart from America 
because she wasn’t chaste. Hypocrisy was never better 
illumined than when she indignantly retorted to the 
Board at Ellis Island, “Do you men mean to say you 
have never committed adultery?” to which they re- 
sponded, “‘We are American citizens.” Madame Kol- 
lontay, Soviet Ambassador to Mexico, was forbidden 
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to set foot in the United States during her journey to 
her post. Bolsheviks, bewhiskered and be-bombed, 
might spring from the earth her footsteps should tread! 
Saklatvala, a member of the British Parliament, in 
spite of proper credentials, was excluded from an In- 
terparliamentary Union in Washington, and likewise 
other Communists and Radicals, because forsooth those 
in power have so little faith in our institutions that 
they fear that Americans would be corrupted by radi- 
cal propaganda to a point where they would rush to 
overthrow their institutions. How different from the 
Jeffersonian view: , 

“Truth is great and will prevail if left to herself. She 
is the proper and sufficient antagonist of error and has 
nothing to fear from the conflict unless, by human inter- 
position, disarmed of her natural weapons—free argument 
and debate; errors ceasing to be dangerous when it is 
permitted freely to contradict them.” 

Again from Jefferson’s Inaugural Address: 

“If there be any among us who would wish to dissolve 
this union or change its republican form, let them stand 
undisturbed as monuments of the safety with which error 
of opinion may be tolerated where reason is left free to 
combat it.” 

How different is to-day from the confidence dis- 
played by Lincoln in his first inaugural: 

“This country with its institutions, belongs to the peo- 
ple who inhabit it. Whenever they shall grow weary of 
the existing government, they can exercise their constitu- 
tional right of amending it, or their revolutionary right 
to dismember or overthrow it.” 


INTRODUCTION XV 


On one occasion this was quoted by Allen McCurdy, 
a noted Liberal. The audience hissed. ‘I should first 
have mentioned the author,” said McCurdy. “I never 
thought I should live to hear an audience of Americans 
hiss the words of Abraham Lincoln:” 

The Declaration of Independence has become so radi- 
_ eal that the mere reading of it has led to arrest. “I 
didn’t say that,” said one victim, “Thomas Jefferson 
said it.” ‘*Where is that guy?” said the policeman. 
“We'll get him too.” 

Molly Abrams and others were sentenced to twenty 
years in jail (Holmes and Brandeis, as usual, dissent- 
ing) for publishing a leaflet which Mr. Justice Holmes 
said they “had as much right to publish as the Govern- 
ment has to publish the Constitution of the United 
States, now vainly invoked by them.” * 

The dissenting opinion reads in part: 

“But when men have realized that time has upset many 
fighting faiths, they may come to believe even more than 
they believe the very foundations of their own conduct 
that the ultimate good desired is better reached by free 
trade in ideas—that the best test of truth is the power of 
the thought to get itself accepted in the competition of 
the market; and that truth is the only ground upon which 
their wishes safely can be carried out. That at any rate 
is the theory of our Constitution. It is an experiment, as 
all life is an experiment. Every year, if not every day, 
we have to wager our salvation upon some prophecy based 
upon imperfect knowledge. While that experiment is part 
of our system I think that we should be externally vigilant 
against attempts to check the expression of opinions that 


1 Abrams vs. United States, 250 U. S. 616 (1919). 
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we loathe and believe to be fraught with death, unless they 
so imminently threaten immediate interference with the 
lawful and pressing purposes of the law that an immediate 


2? 


check is required to save the country... . 


A new theory of government based on human cussed- 
ness and need of legal restraint, is displacing liberty. 
A Declaration of Dependence represents the attitude of 
a large part of the community: 


“All men are created wicked and are endowed by their 
Creator with certain limited Privileges—that among these 
are Life (if you don’t drink), Liberty (if you conform) 
and the pursuit of Gloom. That to secure these privileges, 
Governments are instituted among Men, deriving their 
just powers from the consent of the Ku Klux Klan, the 
Anti-Saloon League, the W.C.T.U., the Lord’s Day Alli- 
ance, the American Defense League, the Key Men of 
America, the Watch and Ward Societies, the Anti-Vice 
Associations, and every variety of Crusader, Vigilant, 
Reformer and Crank.” 


I don’t want to be misunderstood. I should not deny 
to any of these people the right to express their views; 
or to persuade others. I don’t want to control them. 
But I don’t want them to control me. 

This book narrates some half dozen cases with which 
the writer happened to be connected. They all occurred 
between the years 1922 and 1927. Differing in fact, 
background and motivation, they have one common 
characteristic—fear. ‘They represent a type of mind. 
All exhibit different phases of ignorance, bigotry and 
intolerance. None of these cases can or should be con- 
sidered by itself. They are all manifestations of the 
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same spirit. In one a reader will find injustice, in an- 
other he will approve the actions of the authorities. In 
either case his attitude will merely show his own par- 
ticular phobia or prejudice. One reader will commend 
every criticism, implied or expressed, except the com- 
ments on free speech as connected with labor unions. 
Perhaps he has had trouble with labor. Who hasn’t? 
Another will agree with everything except that Negroes 
should not move into white neighborhoods. Perhaps 
his real estate has depreciated. Another will indig- 
nantly resent my attitude toward the obscenity laws. 
Perhaps he finds himself too much aroused over a 
salacious story. Another feels that anarchists should 
be hanged, drawn and quartered. He may be ignorant 
of what anarchism is, or he may fear unusual thought, 
or he may have a relative, perhaps a brother-in-law, 
who is an anarchist, or he may be just a plain, ordinary 
sadist. Another will find an emotional upset at what 
he will regard as my irreverence toward organized re- 
ligion. Having sacrificed so much of human interest 
and enjoyment for his God, his compensation must 
naturally come from a comparison between his likely 
blessedness and my certain damnation. If only he 
could be sure of either, he’d be much happier. 

I look over the publications of a representative 
group of men of eminent respectability and notorious 
piety. What are the subjects considered? The ne- 
cessity of enforcing Sunday observance laws, the 
menace of automobiling and playing golf on the Sab- 
bath, the “horror” of Sunday newspapers, the demor- 
alization of youth not sent regularly to Sunday school; 
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the importance of Bible reading in public schools; the 
sin of dancing and the theater; the danger of free 
association between boys and girls; the immodesty of 
short sleeves and skirts in women’s dress; the inde- 
cency of bathing costumes and beach lounging; the 
obscenity of the movies which require strict censorship; 
the increasing number of divorces; the laxity of law 
which fails to compel a hating couple to keep on mat- 
ing, or which does not properly crucify those seeking 
relief elsewhere; the horrible Bolsheviks who have not 
only abolished private property but have attempted to 
alienate people from a devouring church; foreign mis- 
sions and other methods of persuasion or control over 
heathens ; prohibition and the demon rum; the necessity 
of summary search and immediate punishment; refer- 
ences to the number of fires caused by cigars and ciga- 
rettes. These evils are all to be dealt with by law. 
Every article indicates new modes of suppression. 
There is naturally no reference to human freedom. 
And yet, history has been largely a struggle for the 
right of the individual to be damned in his own way. 

To the people of Tennessee, salvation is important ; 
they fear the teaching of any doctrine that will destroy 
faith. It doesn’t occur to them that there is something 
wrong with a faith which is endangered by knowledge, 
and that fear and threat, fable and irrationality will, 
among intelligent people, upset faith more surely than 
intellectual freedom. ‘The people of Boston and New 
York, ridiculing Tennessee, find their conventional 
morals and their economic order—matters of this 
world—of supreme moment; they fear the teaching of 


INTRODUCTION x1X 


doctrine that will question the status quo. So we 
have the “American Mercury” and the Sacco-Vanzetti 
cases in Massachusetts, and in New York the Lusk 
laws of odious memory, the expulsion of Socialists from 
the legislature, the “Captive” case. Tranquillity of 
mind and security of social structure are the goal. This 
is exhibited in the free speech cases in Pennsylvania, 
West Virginia and New Jersey. The demand for Negro 
segregation, illustrated by the Sweet case in Detroit, is 
merely another phase of the same attitude of mind. 
Prejudice, intolerance, bigotry in whatever form, are 
merely on the obverse side of the shield on which Lib- 
erty is written. 

Societies founded on tyranny still exist though many 
have passed away. Ours is an experiment with a 
society based on freedom. It is an experiment in democ- 
racy which has been described as a method of determi- 
nation by counting heads instead of cracking them. 
The Constitution of the United States, with the ex- 
ception of the Eighteenth Amendment, contains only 
one kind of restraint—that on the government. This 
was thought necessary to preserve liberty. This latter- 
day legislation does not curb the government but adds 
to its powers and restricts the individual. Incongru- 
ous, unsound and unworkable laws show the tendency 
to protect the individual from himself, not through self- 
restraint developed by education, but through law. 

There may be something to be said for political in- 
stitutions, based on suppression, whether through uni- 
formity, oligarchy, monarchy or martial law: even for 
tyranny based on the dictatorship of the Fascists or 
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the Proletariat. But whatever may be said for tyranny 
or power in Government, that is not, or was not, the 
American method. We should bear in mind the fact 
that there may be no greater oppression than by rule 
of majority, when it enters fields outside of the realm 
of government as understood by practically all the 
people. Tyranny no less exists when imposed by part 
of a written constitution, particularly when, as a prac- 
tical fact, that part is unchangeable. 

Liberty has dangers. Our theory is that they are 
not as serious as those of repression. But while doing 
lip service to the ideal, yet in practical fact, few are 
ready to face the dangers of freedom. They believe in 
it lightly—when they think it works. 

H. L. Mencken says (“Prejudices”—Fourth Series, 
p. 226): 

“Tt is perhaps a fact provocative of sour mirth that the 
Bill of Rights was designed trustfully to prohibit forever 
two of the favorite crimes of all known governments; the 
seizure of private property without adequate compensa- 
tion and the invasion of the citizen’s liberty without justi- 
fiable cause or process of law.” 


“The actual history of the Constitution, as every one 
knows, has been a history of the gradual abandonment of 
all such impediments to governmental tyranny. To-day 
we live frankly under a government of men, not of laws.” 


Again (“Prejudices”—Sixth Series, p. 74): 


cé 


... There is no sign any more of the... vision 
of liberty. The fathers saw it, and the devotion they 
gave to it went far beyond three cheers a week. It sur- 


! 
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vived into Jackson’s time and its glow was renewed in 
Lincoln’s. But now it is no more. 

“, .. Liberty, to-day, not only lacks its old hot par- 
tisans and romantic fanatics in America; it has grown so 
disreputable that even to mention it, save in terms of a 
fossilized and hollow rhetoric, becomes a sort of indeco- 
rum. I know of but one national organization that advo- 
cates it with any genuine heartiness, and that organization, 
not long ago, was rewarded with a violent denunciation 
on the floor of the House of Representatives: only the lone 
Socialist, once in jail himself for the same offense, made 
bold to defend it. From the chosen elders of the nation, 
legislative, executive and judicial, one hears only that de- 
manding it is treason. It is the first duty of the free citi- 
zen, it appears, to make a willing sacrifice of the Bill of 
Rights. He must leap to the business gladly, and with no 
mental reservations. If he pauses, then he is a Bolshevik.” 


There will be those who will interpret my statements 
to mean that I regard absolute freedom as feasible. 
Far from it. I know that liberty to swing my arm 
stops where the other fellow’s nose begins. Liberty is 
a relative matter. I believe in those liberties contained 
in the Bills of Rights. I am willing to concede that 
these are subject to interpretation, but I object to 
nullification. Freedom of speech involves the right to 
express any opinion. The principle is not affected by 
border line cases where men might differ as to whether 
the speaker is expressing an opinion, or directly in- 
citing to violence. None of the cases related here is 
in this misty field of doubt, so metaphysical speculation 
is not necessary. 

Indignation boils my blood at the thought of the 
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heritage we are throwing away; at the thought that, 
with few exceptions, the fight for freedom is left to the 
poor, forlorn and defenseless, and to the few radicals 
and revolutionaries who would make use of liberty to 
destroy, rather than to maintain, American institutions. 
I am quite aware of my intolerance on this subject. 
A story is told of a Northerner talking with a South- 
ern patrician about a negro. The Southerner insisted 
that the colored man was better off under slavery. 
“Come here, Sam,” he called to an old negro shambling 
along across the street. “You were a slave?” asked he. 
*» “Did you have to work as hard those 
days?” ‘No, sir,” said Sam. “Did you have as good 
a home?” “Much better,” said Sam. ‘Do you get as 
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good food now?” “Ah, no,” said Sam, “nothing near 
as good.” ‘Well, then,” said the Southerner, “I sup- 
pose you prefer slavery to freedom?”  ‘ Well,” 
drawled Sam, “T’ll tell ye. There’s a sort of a loose- 
ness about this here freedom that I likes.” 

Those who believe in old American ideals are to-day 
regarded as dangerous innovators. In fact, they are 
quite conservative and old-fashioned. The others are 
the innovators. They believe in Liberty, but— 

**You’re damned unpatriotic,” growled an old gentle 
man, on an occasion when I finished an indignant ha- 
rangue on the spirit of repression in the United States. 
“Gentlemen, I propose a toast to our country.” 

I added to this, “Gentlemen, I join in the toast, but 
there are some of us who love our country so much that 
we are willing to fight for the ideals underlying our 
institutions.” 
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Tue PEOPLE OF THE STATE OF TENNESSEE VS. JOHN 
Tuomas Scorprs—WitTH Darrow IN TENNESSEE 
—THE AntTI-Evo.LuTion Law 


Tue sleepy town of Dayton, Tennessee, snuggled in 
the hills. Robinson’s Drug Store was on the main 
street, a broad quiet village center flanked by the Aqua 
Hotel, a moving picture theater, a barber shop where 
one could get a hot bath, a livery stable and. establish- 
ments of like character. George Rappelyea, a mining 
engineer, the live-wire of the town, Thomas Scopes, a 
young tow-headed High School teacher, and three 
lawyers, gathered in the drug store, discussed the Anti- 
Evolution law recently passed by the legislature. 
They read the wording of the Statute as printed in 
the Chattanooga Tumes: | 


“Be it enacted by the general assembly of the State of 
Tennessee, that it shall be unlawful for any teacher in 
any of the universities, normals and all other public 
schools of the State, which are supported in whole or in 
part by the public school funds of the State, to teach any 
theory that denies the story of the Divine creation of man 
as taught in the Bible, and to teach instead that man has 


descended from a lower order of animals.” 
25 
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Suddenly Rappelyea pushed aside the paper and 


smote Mr. Robinson’s glass-topped table.* Here was a 
chance to put Dayton on the map! Would Scopes 
agree to place himself and his munificent school-teach- 
ing job in jeopardy? Scopes would. Here was a 
magnificent opportunity to test an obnoxious law. 
The sensational character of the undertaking, which 
would make Dayton world famous, was not an unwel- 
come feature. No time was to be lost. Other com- 
munities, once they caught the idea, would compete 
for the attraction of a trial involving science, the Bible 
and Tennessee. Scopes, a bit amused by it all, marched 
resignedly to the sacrifice. He intimated to his class 
that there might be something in the theory of evolu- 
tion. He was arrested when his friends pointed out 
to the local constabulary just what he meant. 

The stage was set. William Jennings Bryan, then 
resident in Florida, long a proponent of restrictive law 
to induce faith, and responsible more than any other 
for the Tennessee Statute, volunteered his services to 
the prosecution. Opportunity could grant no more. 
The exultant Rappelyea sent an S.O.S. for legal aid 
to the American Civil Liberties Union in New York. 
Clarence Darrow, Dudley Field Malone and myself an- 
swered the request to join Dr. John Randolph Neal, 
a lawyer of Tennessee, in the defense. The luster of 
Bainbridge Colby shone on us for a time, but he was 
unable to accompany us southward. 

Scopes was indicted. ‘The show was on. At once 
Dayton took on the character of a revivalist-circus. 
Thither swarmed ballyhoo artists, hot dog venders, 


*The American Civil Liberties Union had announced that it 
would back any school teacher who would test the law. 
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lemonade merchants, preachers, professional atheists, 
college students, Greenwich Village radicals, out-of- 
work coal miners, I.W.W.’s, Single Taxers, “‘liber- 
tarians,”’ revivalists of all shades and sects, hinterland 
“soothsayers,” Holy Rollers, an army of newspaper 
men, scientists, editors and lawyers. Dayton, Ten- 
nessee, had found its place in the sun. 

Tennessee and its people were surprising to an un- 
sophisticated New York lawyer. When, on occasion, 
Europeans have talked about the United States, I 
have been amazed at their misunderstanding and some- 
times at their credulity. I have expressed what I 
thought was the American point of view, with more or 
less the assumption that as an American I understood 
it. And yet, with wider experience I realize more and 
more that there is no American type—that different 
sections of the country and various groups of people 
hold such diverse views that they might well be living 
not only in different hemispheres but almost in differ- 
ent periods of civilization. 

Within a few years prior to and during 1925, many 
states were considering laws prohibiting the teaching 
of evolution in the public schools. Some states had 
adopted this legislation in one form or another. The 
question of the propriety or constitutionality of such 
laws had not been tested. Dayton provided the test- 
tube. The case derived its interest not only from the 
subject matter but because the main antagonists were 
William Jennings Bryan and Clarence Darrow. It 
was a battle between two types of mind—the rigid, 
orthodox, accepting, unyielding, narrow, conventional 
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mind, and the broad, liberal, critical, cynical, skeptical 
and tolerant mind. | 

On one occasion during the trial, Darrow turned to 
me and said: “Isn’t it difficult to realize that a trial of 
this kind is possible in the Twentieth Century in the 
United States of America?” I should have been 
startled and somewhat doubtful had any one told me 
that at this late date there were great numbers of 
people in the United States who held the religious views 
of the Middle Ages, who, in spite of railroads, steam- 
boats, the World War, the telephone, the airplane, the 
radio, all the great mechanistic discoveries and all the 
advancement in science and philosophy, in spite of edu- 
cation in the public schools in geography, biology and 
kindred subjects, still thought that the earth was flat; 
that doctors were a menace; that lawyers were pre- 
destined to damnation, and that failure to observe 
literally every word of the Bible would send one to 
eternal Hell, a material region where the flames leap 
high and where the doors are sealed for eternity. Had 
any one suggested that there were millions of people 
who believed it possible to build up a theocracy in the 
United States under the leadership of Bryan, I should 
have thought the statement that of a madman—that is, 
before I went to Dayton. 

Bryan actually felt that this was a fight between 
religion and atheism or agnosticism. He never realized 
that it was a fight merely between a literal interpreta- 
tion of the Bible and common sense. His attitude was 
no different from that of the Church for centuries, 
He rested religion upon the precise verbiage of the 
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Book and insisted that religion would fail if those 
words were not accepted literally. Instead of accept- 
ing the spirit of religion or of Christianity, he accepted 
words, many of them the wrong words, many of them 
representing improper translations, all of them repre- 
senting the ideas of men of thousands of years ago 
who spoke the language and expressed the ideas of 
their time. Such views lead to the downfall of religion, 
not to its growth. If to be religious one must believe 
things that his mind will not accept, he must, perforce, 
by human reasoning reject religion. Credulity may be 
a test of faith. It is not a test of rationality. 

To the Fundamentalists faith is co-extensive with 
the Bible, the King James’ version of the Bible. John 
Washington Butler, the farmer legislator, who intro- 
duced the Tennessee Bill, is reported to have said that 
he never knew there was more than one Bible until he 
heard this stated in Court. Apparently he had never 
heard of the Catholic Bible consisting of eighty books, 
or the Hebrew Bible consisting of sixty-six books, or 
of any other translation. It is doubtful whether he 
ever inquired as to the language in which the original 
Bible was written, whether he knew that the Bible in 
Hebrew was unvocalized, and that changes in vowels 
might have brought about important changes in the 
text. Apparently he did not realize that, before the 
age of printing, many priests made their own trans- 
lations and did not hesitate to change a meaning for 
their own purposes. In the Fifteenth Century in Eng- 
land a law was passed making it a death penalty to 
read the Bible in the original tongue; under this law 
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thirty-nine men were hanged and their property con- 
fiscated to the Crown. Butler did not know that the 
stories of the Bible constitute the folk lore of many 
primitive peoples; that this is true of the story of 
the creation, the flood, the Virgin birth and numerous 
other tales. If one had suggested that there had been 
no greater evolution than that of religion, and pos- 
sibly that of the Bible itself, Butler would no doubt 
have stamped that person as an atheist and unbeliever. 
In fact, John W. Butler apparently thought, if indeed 
he thought at all, that the King James’ version of the 
Bible was handed down by God in person to Moses, 
in printed form and in the English language. Any 
effort to enlighten Butler would have been met with the 
words of one of the attorneys for the prosecution, 
“If I must choose between religion and education, I 
choose religion.” 

A little reading would have shown this legislator that 
for centuries man, under the pretense of obeying the 
teachings of a religion of love, had tortured and mur- 
dered for the glory of God. He would have learned 
that in medieval times the Church lived on the backs 
of the people, that theological power was constraining 
and overwhelming; that priests sold relics and pre- 
tended to perform miracles, and that it was to the 
advantage of the reigning priestly class to keep people 
in ignorance, | 

When Copernicus, around 1500, first proclaimed 
the hypothesis that the earth and the solar system 
moved around the sun, he dared not teach it in Rome 
or Italy. In 1543 he went to Germany to publish his 
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book. The publisher wrote an apologetic preface pre- 
senting the material, not as a statement of fact, not 
even as a theory or a hypothesis, but merely as a wild 
guess. To assure a slight measure of safety, the book 
itself was dedicated to the Pope. Any Scopes of that 
day would have been subjected to torture and death. 
Giordano Bruno having traveled all over Europe, and 
having observed the same phenomena as Copernicus, re- 
turned to Venice. His patron delivered him to the 
Inquisition. His black-robed judges pointed out that 
his statements violated the word of God. Bruno spent 
seven years in a dungeon. Then the judgment read: 
“Thou shalt be put to death mercifully without the 
spilling of blood.” So Bruno was burned. And then 
Galileo invented the telescope. Some one had said to 
Copernicus that if it was a fact that the planets moved 
around the sun, they should at times show shadows. 
Copernicus had answered that God in His own good 
time would show these shadows. Galileo found them 
with his telescope. He was likewise called before the 
Inquisition. He admitted that he was teaching heresy, 
and under threat of torture, recanted: “I, Galileo, 
being in my seventieth year, being a prisoner on my 
knees before your Eminences, having before my eyes 
the Holy Gospel, which I touch with my hands, objure, 
curse and detest the heresy of the movement of the 
earth.” * So was Scopes expected to objure and detest 
the heresy of the theory of evolution. 

Once witches, expressing the will of the devil, were 
tortured with the thumbscrew and the rack. Failure 
to confess was regarded as arrogance. On the other 


* Galileo is reported to have muttered as he turned away, 
“Well, anyhow it moves.” 
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hand, confession assured guilt. Those were the days 
when it was argued that the earth could not be round 
because, if so, people would fall off on the other side. 
The heavens were a firmament in which the stars and 
the moon were hung out at night to light the earth. 
Earthquakes and comets were signs from the Almighty. 

All of this was supposed to be a relic of a bygone 
age until the Scopes trial indicated that the hold of 
fundamentalism, or a belief in science as expounded in 
the Bible, was still held by a large portion of the 
people, particularly in those parts of the United States 
which Mencken designates as the “Bible Belt.” 

It is strange that a world which accepts the helio- 
centric theory should be troubled about the theory of 
evolution. If the earth is not the center of the uni- 
verse, but merely a small one of a myriad of planets, 
it is hard to conceive man as the center of God’s atten- 
tion. He becomes infinitesimally small in an infinitely 
large world, and his importance is proportionately 
minimized. Yet in the course of time the Church | 
agreed to this peculiarly shocking phenomenon, not, 
however, without the usual obstructive tactics. First, 
denial; secondly, acquiescence; thirdly, agreement, 
coupled with an agitated insistence that there was 
no inconsistency between its doctrines and science. 
Astronomy measuring in billions of miles, geology cal- 
culating in millions of years, are incomparably more 
dangerous to medieval faiths and dogmas than the 
theory of evolution. 

On one side then, Bryan with his Fundamentalist fol- 
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lowers. On the other, Scopes, Darrow and the rest— 
the old order against the new. 

A word about Scopes. Had we sought to find a 
defendant to present the issue, we could not have im- 
proved upon the individual. Popular in the commu- 
nity, a leader in school athletics, itensely interested in 
science, clean-cut, typically American, he handled him- 
self with much the same decorum that was shown by 
Lindbergh after his flight. I saw telegrams to Scopes 
offering him thousands of dollars for a lecture tour, 
for appearance in the movies or on the stage. He 
steadfastly refused to commercialize the case and this 
in spite of the fact that he was so poor that his father, 
a carpenter, having come from Paducah, Kentucky, to 
attend the trial, was forced to return for lack of funds 
after a few days. Scopes’ only expressed wish was for 
educational opportunity. Through the efforts of the 
scientists at the trial, a fund was raised to provide 
him with a scholarship at the University of Chicago. 
He thereupon became the envy of the young school 
teachers in the State of Tennessee. 

On the seventh day of July, in the year of our Lord 
1925, Dudley Field Malone, Charles Francis Potter, a 
Unitarian minister whose knowledge of theology was 
very helpful, and myself started from New York, ac- 
companied by a number of newspaper men. We had 
hardly reached Trenton before Ike Shuman, of the 
Times, having been picked by some genial fellow trav- 
elers, informed us that he had already lost his bank- 
roll at draw poker. ‘Though this seemed a bad omen, 
we arrived safely at Dayton, Tennessee, and joined 
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the throng at the Hotel Aqua, renowned for its purity 
and bird dishes of varied vegetables. It also had 
rooms with bath. 

As we approached the courthouse on the day of the 
trial, our attention was first caught by a sign on the 


*? and con- 


fence reading, “Sweethearts, come to Jesus, 
veying other advice of like kind. In the courtyard 
were various groups of people, some singing psalms, 
some apparently engaged in a hair-splitting discussion 
of a phrase in the Bible, some menacing in attitude, 
muttering and mumbling. At the entrance to the 
building was a large sign “Read your Bible daily for 
one week.” I never passed that sign without mentally 
transposing the words, “Read your Bible weakly for 
one day.” | 

Court opened with prayer, not just an ordinary 
prayer, but an argumentative one, directed straight at 
the defense. We were told that “every perfect gift 
comes from God, the Father of Lights,”—that He was 
acquainted with the secrets of our hearts, with the 
motive back of every thought and act. The preacher 
hoped that the power and presence of the Holy Spirit 
might be with the court and the jury and all the 
attorneys—even the “foreigners.” 'Thereupon we were 
introduced to the Judge, who stated that he was glad 
to have with him the “foreign” lawyers for both the 
state and the defense. We then learned a fact that was 
new to us of the North. We were reminded through- 
out the trial that the Civil War was over, that there 
was no feeling in the South against the North, that the 
same flag covered us all, but— ‘This was a pertinent 
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introduction to unpleasant comment. The peroration 
of any offensive speech was that the speaker had come 
to love us all, but— 

The courtroom was mobbed. Hundreds of news- 
paper reporters gathered at the tables; telegraph in- 
struments clicked; camera men were in all corners. 
Judge Raulston, ruddy-faced and important, entered 
the courtroom followed by various members of his 
family bearing flowers. We went to the bench to pose 
for the ubiquitous photographers with the attorneys 
for the other side. There were Clarence Darrow, Dud- 
ley Field Malone, John Randolph Neal, W. O. Thomp- 
son, and myself, for the defense. For the prosecution 
appeared William Jennings Bryan, Sr., and William 
Jennings Bryan, Jr., the McKenzies, father and son, 
the Hicks brothers and the Attorney General, Thomas 
Stewart. Scopes was almost forgotten. The Judge 
called, ‘Come up here, Scopes.” Whereupon the de- 
fendant charged with a.crime, which the court referred 
to as “a high misdemeanor,” became part of the pic- 
ture. Somebody suggested that the usual procedure 
was, “Court opens, prayers said, pictures taken, court 
adjourns.”’ 

There had been some technical doubt about the 
original indictment, which was natural in view of the 
hurry with which Dayton had sought to beat out its 
competitive neighbors. A new grand jury was called. 
One of the jurymen protested that he wanted to get 
away but the court assured him that the proceedings 
would not take more than half an hour. In charging 
the jury, the Judge read a large part of Genesis, 
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although he afterwards held Scopes was guilty merely 
if he taught. evolution, and that the Bible had nothing 
to do with the case. The grand jury returned with a 
new indictment. 

_Jurymen were then called. In order to assure fair 
play, names were drawn from a hat by a child perched 
on the corner of the Judge’s bench. It soon tran- 
spired that it made little difference to us who was 
called. The prosecution would ask to which Church 
the venireman belonged. The answer invariably came 
back “Baptist” or ‘‘Methodist.” Whereupon Stewart, 
the Attorney General, would sing out, “Pass him to 
you, Colonel,” which meant that Darrow was to pro- 
ceed with the examination. 

We of the defense had by that time acquired titles 
of “Colonel.” Those on the other side were known as 
“Generals.” | 

Every talesman assured us that he would give Scopes 
a perfectly fair trial; that he would in no way be in- 
fluenced by the attitude of the community or by his 
preacher. 

There was a great desire to get on the jury, for it 
meant a grandstand seat for the performance. It 
afterwards happened that the jury were excluded from 
the courtroom during most of the trial. On one occa- 
sion the judge remarked that it had been reported that 
jurors listened to the proceedings at the amplifiers in 
the courtyard, but the foreman assured the Judge that 
they merely sat around and read the newspapers. 

One of the veniremen, J. P. Massingwell, swore that 
he had no opinion on the case and that he could try 
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it without prejudice. On inquiry it appeared that he 
was a Fundamentalist preacher. Did he know any- 
thing about evolution? “Yes,” he had “preached about 
it.” “Did you preach for or against evolution?” 
“Well, I preached against it of course.” Whereupon 
there was loud applause. Mr. Darrow turned to the 
prosecutors and asked if they thought the man was a 
fair juror. They answered they were satisfied with 
him, that we should bear in mind that he had promised 
not to be prejudiced. 

One venireman was Jim Reilly, a simple man who 
wore dark blue glasses. He was asked if he had ever 
read about evolution, to which he answered that he 
could not read. We accepted him of course. Darrow 
commenced, ‘‘Well, you are fortunate. You can be a 
perfectly fair juror, can you?” “Yes, sir.” It was 
suggested to Darrow that Reilly’s inability to read was 
probably due to his eyes, whereupon Darrow said: 
“You said you could not read. Is that due to your 
eyes, Mr. Reilly?” <A. “No, I am uneducated.” ‘“Q. 
Have your eyes bothered you?” A. “No, I am unedu- 
cated.” It was said with such plain simple dignity 
that we felt that we had at least one honest man. 

Of the jury as finally chosen, eleven were church 
members, one of whom did not go to churgh as often 
as he ought, the twelfth having slipped in by an over- 
sight. The prosecution reéxamined him when this curi- 
ous fact appeared, but he had been accepted and there 
was no way to unseat him. 

We made our motions on demurrer and to quash the 
indictment on constitutional grounds. The jury was 
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dismissed during the argument although the constitu- 
tion of the State of Tennessee states that in criminal 
cases the jury shall be the judge of the law as well as 
of the facts. We pointed out, among other things, 
that the Tennessee constitution provided that the cap- 
tion of a bill should be germane to the substance, that 
the caption of this bill referred to the teaching of evo- 
lution, whereas the bill itself forbade the teaching of 
anything concerning Creation contrary to the Bible. 
We then referred to a section of the State constitu- 


tion which reads: 


“Knowledge, learning and virtue being essential to the 
preservation of republican institutions . .. it shall be 
the duty of the general assembly in all future periods of 
this Government to cherish literature and science.” 


A further provision is that ‘tno preference shall ever 
be given by law to any religious establishment.” When 
we suggested that this was violated by a law favoring 
the Fundamentalists, the answer of the Attorney Gen- 
eral was, ‘Oh, that is all foolishness.” 

We contended that under the Fourteenth Amend- 
ment to the United States Constitution, no law was 
sound which was so indefinite that one could not 
tell what was forbidden, that no man could be in a 
position where he might “guess”? himself into jail. In 
the first place, the act referred to the theory of Crea- 
tion as set forth in the Bible. There is no statement 
of what Bible is intended. ‘Then, there are various 
stories of Creation in the Bible. Is the test based on 
the Bible literally interpreted? The word “teach” leads 
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to further difficulty. Does it mean teach “as a fact” or 
does it mean “to expound information”? For, obvi- 
ously, if it doesn’t mean to teach as a fact, then one may 
teach, or expound information, on all theories. 

We made the further contention that the law did not 
come within the police power of the State. The liberty 
of the individual can be limited by the State only 
under the police power. No law which is unreasonable 
can be justified by the police power. As a test, we 
presented a parallel law that it should be unlawful for 
any one to teach in the public schools any theory con- 
trary to the Bible that the earth is not the center 
of the universe, and to teach instead thereof that the 
earth moves around the sun. We suggested the death 
penalty for violation. We insisted that the only dif- 
ference between the supposititious law and the one in 
question was that the scientific fact of the earth’s move- 
ment was to-day accepted. We thought the illustra- 
tion was far-fetched but back in the hills of Ten- 
nessee is a sect called the Holy Rollers who would 
regard such legislation not only with favor but who 
would feel that it represented the word of God. Yet I 
have never observed more sincere and deeply religious 
people than the Holy Rollers. 

A group of them camped outside Dayton during the 
trial and many of us were wont to observe their weird 
ceremonies, not realizing perhaps that those in the 
Court were almost as weird. The services are held 
at night under huge trees from which swing oil flares, 
The people gather in a circle on benches. The cere- 
monies are led by one, two or three holy-looking, un- 
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kempt, unlettered men. One thanks God that he has 
no education and owns no more than the tattered rags 
on his back. Working himself up into a fervor, an- 
other joins in, then a third, then the women in the 
crowd and the youngsters, until every one is praying 
and shouting vehemently. Every few words are punc- 
tuated by “Glory be to God. Precious be Thy Name, 
Glory be to the Lamb!” They shout the horrors of 
Hell to the unbelievers. ‘The whole crowd becomes in- 
creasingly incoherent. One by one they get the 
“tongue,” which means that they have been seized by 
the spirit of the Holy Ghost. Men and women shriek 
and roll in hysterical agony. Hour after hour the 
meetings continue. 

On a Sunday morning we attended a baptism. The 
worshipers sat, kneeled or stood at the side of a stony 
creek bed. Children were throwing pebbles into the 
water and were happily dancing around. The adults 
were tense and nervous, keyed up for an emotional 
spree. We hear shouts—“Thank God I got no educa- 
tion, Glory be to God!” ‘Preachers are the lowest- 
down class we have in the country.” ‘Precious be Thy 
Name, Sue for the Salvation of God.” 'Then, turning to 
us, ““Maybe God sent you here. He that believeth in 
Baptism, he shall be saved. Glory to the Lamb. He 
who believeth not shall be damned. They shall take 
up serpents. I got something there with teeth in his 
mouth. ‘They shall speak under mean tongues. 'The 
_ Lord hates lawyers and no lawyers’ names shall be 
written on the book of the Angels, Glory be to God! 
And He hates doctors and their sins should be washed 
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away. Precious Little Lamb.” In the midst of the 
speaker’s harangue, another preacher broke in along 
the same line. “Some folks works their hands off to 
the elbows to give their young ones education and all 
they do is to send their young ones to Hell, Glory to 
His Name!” “I know my young ones are in glory be- 
cause I never learned them nothing, Glory to our 
Lord!” <A third one breaks in, then the crowd, then 
they burst into song. 

Ready for the baptism, they were led along the 
stream by one carrying a branch of an olive tree. 
Every once in awhile, he poked the water. Having 
found a deep place, the leader, fully dressed, walked 
in, up to his armpits. He was followed by others 
pulling along a pale-looking girl, giggling with hys- 
teria. She stumbled and fell, raised her head and 
shrieked. ‘The crowd on the bank sang. The preacher 
took the girl’s two hands, folded them over her breast 
and with one arm around her waist, threw her under. 
He called her to the Lord. She struggled and wept 
and shrieked. Brought to land she was surrounded by 
the older people, gesticulating and shouting their joy. 
Suddenly a woman yelled, “I’m falling, save me,” and 
down she went rocking on the ground. She kept shriek- 
ing, “Glory to the Lamb, Blessed be His name,” while 
others jigged and danced, yelled and sang. 

All this means preparation for Heaven. Of course 
this doesn’t represent the religious attitude of Dayton 
folk who, though more civilized, take their particular 
brand of religion quite as seriously. 

We have wandered from the issue, just as we did at 
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Dayton, Tennessee, but the real significance of the 
Scopes case cannot be gathered without a realization 
of the background. 

Our argument, ridiculing the law, aroused General 
McKenzie, the old war horse of the Tennessee Bar. He 
insisted that any boy of sixteen knows all about evolu- 
tion and also about the Bible, ¢.e., any boy of sixteen 
born and raised in Tennessee. In reference to our. 
hypothetical act he said, ““No such act as that has ever 
passed through the fertile brain of a Tennesseean. I 
don’t know what they do up in their country.” Ma- 
lone objected to allusions to geographical location and 
suggested that we were there as American citizens. 
The Court tried to smooth the troubled waters by sug- 
gesting that General McKenzie loved us all and that 
we should always remember that we were guests. Mr. 
Malone answered with some asperity that in the court- 
room we were lawyers and not guests. 

The argument for the law was simple and persuasive. 
The public owned the schools and paid the teachers. 
The public had a right to direct what the teacher 
should say or do. The teacher is their employee. 
Certainly the people should not be compelled to hire 
and pay a teacher to destroy the faith of their chil- 
dren. ‘The agnostic insists that the public supply not 
only the schools and the teachers but even the pupils, 
and demands the right to teach doctrines of which the 
people disapprove. Appallingly unjust! Those who 
in New York State approved the infamous Lusk laws 
will have no difficulty with the reasoning. 

Of course, the answer is that the State may deter- 
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mine what subjects shall be taught, but if biology is 
to be taught, it cannot demand that it be taught 
falsely. If astronomy is to be taught, the State could 
not legislate that no one teach that the earth moves 
around the sun; if geography, that the earth is round; 
if arithmetic, that two and two make four. The State 
may decide that physiology should not be taught. If, 
however, that is a prescribed subject, the State could 
hardly provide by law that children be taught that 
men and women have all of the same physical char- 
acteristics. 
Sue Hicks, a young Tennessee lawyer, assured the 
court that our contentions were ridiculous, that the 
prosecution failed to see that there was any religious 
issue whatever involved, and that certainly the act in 
no way interfered with the promotion of science and 
learning. Personally, I doubt whether at any time 
the attorneys for the prosecution caught our point on 
the religious question. Every word, to say nothing of 
emotions, in the court made it clear that there was 
really no other question. The constitution provided 
against preference to any religious establishment. We 
insisted that the Fundamentalist Church was a re- 
ligious establishment and that preference was given to 
Fundamentalists by making their Bible, and their in- 
terpretation of the Bible, the yardstick of education. 
When General Stewart asked how the law interfered 
with the constitution, Mr. Darrow answered, “Giving 
preference to the Bible.” General Stewart replied, 
“To the Bible?” Mr. Darrow: “Yes, sir. Yes, over 
the Koran.” General Stewart: “What is there in this 
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that requires you to worship in any particular way?” 
But we insisted that the law preferred the Bible to the 
Koran. The Koran was not popular in the State of 
Tennessee. 

It then appeared that the State of Tennessee pre- 
scribed the textbook from which Scopes had taught. 
For Scopes to have used any other textbook would 
have been a misdemeanor, and yet it was likewise a 
crime for him to have used this. : 

Then rose the well beloved and well hated Darrow, 
tall with stooped shoulders, lined face, lanky figure, in 
shirt-sleeves and lavender suspenders. At times he 
spoke in soft tones, then sardonic, then indignant. He 
started quietly, pointing out casually that while we 
came from Chicago and New York, yet Mr. Bryan, Sr., 
a foreigner, from Florida, and Mr. Bryan, Jr., from 
California, were responsible for this ‘‘foolish, mischiev- 
ous and wicked act.” He quoted the statement of 
Bancroft that “it is all right to preserve freedom in 
constitutions, but when the spirit of freedom has fled 
from the hearts of the people, then its matter is easily 
sacrificed under law.” 

“Here we find to-day as brazen and as bold an attempt 
to destroy learning as was ever made in the Middle Ages 
and the only difference is we have not provided that male- 
factors shall be burned at the stake. But there is time for 
that, your Honor. We have to approach these things 
gradually.” 


He pointed out that the State of Tennessee “has no 
more right to teach the Bible as the Divine Book than 
the Book of Mormon or the Book of Confucius or the 
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Essays of Emerson or any one of the ten thousand 
books to which human souls have gone for consolation 
and aid in their troubles.” Again he referred to the 
statute as indefinite; nobody could tell what it meant, 
it might be a trap to get some one who did not agree 
with you. 


“Does this statute state what you shall teach and what 
you shall not? Not at all. Does it say that you cannot 
teach that the earth is round because Genesis says that it 
is flat? No. Does it say that you cannot teach that the 
earth is millions of ages old because the account in Genesis 
makes it less than six thousand years old? Oh, no. It 
does not state that. If it did you could understand it. 
It says you shan’t teach any theory of the origin of man 
that is contrary to the Divine theory contained in the 
Bible. 

“It makes the Bible the yardstick to measure every 
man’s intelligence and to measure every man’s learning. 
Are your mathematics good? Turn to Elijah i:2. Is 
your philosophy good? See II Samuel 3. Is your astron- 
omy good? See Genesis, Chapter ii, verse 7. Is your 
chemistry good? See—well, chemistry, see Deuteronomy 
6, or anything that tells about brimstone. Every bit of 
knowledge that the mind has must be submitted to a 
religious test.” 


(A later check-up showed that Darrow’s verse refer- 
ences were not accurate, but this did not detract from 
the argument.) Finally, in a burst of fire and elo- 
quence came the peroration: 


“If to-day you can take a thing like evolution and make 
it a crime to teach it in the public school ... at the next 
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session you may ban books ‘and newspapers. Soon you 
may set Catholic against Protestant, and Protestant against 
Protestant. . . . Ignorance and fanaticism are ever busy 
and need feeding. Always they are anxious and gloating 
FOrMMOLe ae 

“After awhile, your Honor, it is the setting of man 
against man and creed against creed until with fiying 
banners and beating drums we are marching backward to 
the glorious ages of the Sixteenth Century when bigots. 
lighted fagots to burn the men who dared to bring any 
intelligence and enlightenment and culture to the human 
mind.” 


This was the high spot of the day and the message 
went flying throughout the country. 

That night the water supply of Dayton did not func- 
tion, and the electric lights were not working. Next 
morning, the denizens commented, with furtive looks 
Darrow-ward, upon the miracle that the water had 
ceased to flow, the lights had ceased to burn, and some 
suggested that the rivers flowed with blood! 

We looked upon the day’s work and found it good. 
There was morning and there was evening that day and 
a ray of light had been flashed in Tennessee. 

We have alluded to the fact that proceedings in 
court opened with prayer. We did not object to this 
until the second day. Then we quietly asked the Judge 
to dispense with this amazing procedure claiming that 
it was conceivable that it might prejudice the jury. 
This having had no effect, we made our objection in 
open court. Now, the idea that prayer should not be 
indulged in, any time, any place, under any circum- 
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stances, was extremely novel to Dayton, Tennessee, 
and a gasp of shocked awe went through the court- 
room. General Stewart referred to the agnostic coun- 
sel for the defense. Mr. Malone objected that we had 
heard prayers daily; that they were “argumentative 
and helped to increase the atmosphere of hostility,” to 
which General Stewart retorted that he would advise 
Mr. Malone “that this is a God-fearing country.” 'The 
court finally stated that he was “pleased to overrule 
the objection” and Dr. Stribling thereupon prayed 
that all of us be blessed. 

We waited for a decision of the court on the de- 
murrer and the motion to quash the indictment, but 
Judge Raulston stated that “the had not worked last 
night; that the lights were out until 8:30... .” 
Thereupon the court adjourned until the afternoon 
session. A petition was then presented from Uni- 
tarians, Jews and Congregationalists, that if prayer 
was to be said, there be a selection of clergymen to 
include others than Fundamentalists and a motion was 
made that the petition be granted. The decision on 
the motion was referred by the court to the “Pastors’ 
Association of this town.” We objected that we were 
entitled to a judicial determination of the motion, but 
the court held to its ruling. 

Still we awaited the court’s opinion on the constitu- 
tionality of the law, but Judge Raulston remarked 
that he “thad a very serious matter to speak of”; that 
he had been informed that newspapers had already 
published his decision; that no one except his secretary 
and himself knew his conclusion, and that before read- 
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ing his momentous opinion he intended to conduct an 
investigation to find out how there had come a leak 
of the news. Thereupon one of the reporters suggested 
to the Judge that the way to go about the matter was 
to appoint a committee of newspaper men to look into 
the matter. A list of proposed members was handed to 
the Judge, who promptly appointed the nominees. It 
was generally known that the “scoop” had been made 
by a youngster named Hutchinson, representing the 
International News Service, but in the evening the Com- 
mittee, with great hilarity and some disregard for the 
Volstead Act, held a mock trial. They reported to 
court that Hutchinson had come by his information in 
a legitimate manner. The court insisted upon knowing 
the source. Whereupon, Mr. Beemish, the chairman, re- 
marked ;: “Upon investigation we find that the informa- 
tion came from the court.” Judge Raulston inter- 
jected a startled, “What? Whereupon Mr. Beemish 
continued: Hutchinson had met the Judge the day 
before upon his way to the hotel. The Judge had 
said that a stenographer was making a copy of the 
decision. He was asked whether he would read the 
decision in the afternoon, to which the Judge’s answer 
was that such was his intention. ‘The next question 
was whether the court would adjourn until to-morrow, 
to which the reply was, “Yes, I think so.” The in- 
ference was clear. If the motion to quash was granted, 
the trial would be at an end. An adjournment meant 
the denial of the motion. Hutchinson drew the obvious 
deduction. Whereupon the court with great dignity 
delivered a homily to these hard-boiled reporters, stars 
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of the profession, drawn from all over the country. He 
informed them that he did not expect them to ask him 
questions without giving him direct notice of the pur- 
pose of the inquiry and that to draw deductions seemed 
to him to be a scurrilous betrayal of the hospitality of 
the South. 

We were impatient for the court’s opinion, but the 
question of prayer was still dominant. Our associate, 
Neal, insisted that the court should take judicial notice 
of the fact that the people of the world were divided 
into numerous sects and that we differed from the 
_ Attorney General in his statement that the case did not 
involve a religious question. This aroused Sue Hicks. 
**T have set over here and remained quiet these three 
days,” he said, but on behalf of the court he wished 
to point out that during a period of five years every 
time he had been in a court where a minister had 
happened to stray, proceedings were opened with 
prayer. He wanted to know why we objected to prayer 
if evolution did not contradict the Bible. The Judge 
explained that he had had no purpose “to influence 
anybody wrongfully” and hoped that prayer might 
‘influence somebody rightfully. . . . I do not think it 
hurts anybody and I think it may help somebody.” 

The next order of business was a request by General 
Stewart to be permitted to apologize for rude words 
to myself in court the day before. He was permitted. 
He apologized. Thereupon Neal insisted that Stewart 
likewise apologize to Mr. Darrow for having called him 
an “infidel” and “agnostic.” Stewart replied, ‘So long 
as I speak what I conceive to be the truth, I apologize 
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to no man.” (Loud applause from the audience.) 

Darrow explained that he did not except to General 
Stewart’s statement; that as to the word “agnostic” 
he was proud to admit that he knew nothing of sub- 
jects on which so very many ignorant men were sure. 
As to the word “infidel’? Darrow insisted it had no 
meaning whatever; that everybody is an infidel who 
does not believe in the prevailing religion. ‘Among the 
Saracens,” he continued blandly, “everybody is an 
infidel who does not believe with them. In a Mohamme- 
dan country everybody is an infidel that does not be- 
heve with them, and among Christians everybody is an 
infidel that is not a Christian, or at least does not 
profess to be.” Further, Darrow added that he hated 
to be accused of such a foolish thing as infidelity, be- 
cause everybody at some time or another is guilty of 
that. The court asked General Stewart what he 
thought of this. Stewart answered that he thought 
“we were wasting a lot of valuable time.” 

This débris having been cleared away, Judge Raul- 
ston was ready to read his opinion. He requested 
order and turning to the photographers said, “If you 
gentlemen want to make my picture, make it now.” 

The motion to quash was overruled; the demurrer 
was denied. 

The jury was then called in. Several days had 
passed. We were now about ready to proceed with 
the evidence. A newspaper reporter, however, inter- 
rupted: “Can we have chairs, Judge??? The court: 
*“Gentlemen, I don’t believe the whole courtroom should 
expect the Judge should look after chairs. Let the 
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Sheriff do that, appeal to the Sheriff.” General Mc- 
Kenzie objected that people carried off the chairs of 
the attorneys and remarked that ‘‘we are a necessary 
evil in the courtroom.” The sheriff announced that 
no chairs should be purloined from attorneys or from 
the press. Juror Thompson then requested electric 
fans, “if it ain’t out of order.” 

General Stewart opened for the prosecution, Malone 
for the defense. Dudley Field Malone, one-time dar- 
ling of the Democratic party, a former aide of Bryan— 
Malone, spruce and well-groomed from his trim shoes 
to his unwrinkled soft silk collar even in the heat of 
Dayton, rose to speak. The newspaper men remarked 
upon his well-fitting Metropolitan shirts. They were 
made in England. Mine came from the same shop, but 
they received no public commendation: “Hays was 
thick-set, stocky, democratic-looking, with rough shirt, 
open at the neck.” 

Malone did not proceed far without interruption. 
General McKenzie objected to the explanation of the 
defense case to the jury, insisting that Malone could 
not discuss evolution or the Bible, since the only ques- 
tion in the case was whether man was descended from 
a lower order of animals. For Malone to discuss 
other issues, said McKenzie, “would be like a couple of 
gentlemen over in my country where they were engaged 
in a lawsuit before a Justice of the Peace. There were 
a large number of witnesses. Finally, after confer- 
ence, the lawyers came back and one of them reported 
“f your Honor please, the witnesses in this case, some 
of them are not very well and others are awfully igno- 
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rant, and we have just agreed among ourselves to 
dispense with the evidence and argue the case.’”” Gen- 
eral McKenzie informed Malone that “the only mistake 
the good Lord made is that he did not withhold the 
completion of the job until he consulted you.” Mr. 
Malone: “I rather think you are right.” 

The witnesses were sworn. Little boys in short 
trousers, girls in pinafores, all brightly polished for 
the occasion, the school superintendent and other lead- 
ing members of Dayton’s intelligentsia stood on one 
side. On the other, Maynard Metcalf of Johns Hop- 
kins, Kirtley F. Mather of Harvard, Wilbur Nelson, 
State Geologist, Dr. Jacob Lippman, Winterton C. 
Curtis, Charles Hubbard Judd, Fay Cooper Cole, Ho- 
ratio H. Newman, and others of the most eminent 
scientists of the day. 

Walter White, school superintendent, testified that 
Scopes had used the book “Hunter’s Civil Biology.” 
Scopes had said that he could not teach the book with- 
out teaching the part pertaining to evolution. 

The prosecution offered in evidence and asked the 
court to take judicial notice of the King James’ ver- 
sion of the Bible. Objection was made on the ground 
that the King James’ Bible could not be accepted in 
evidence unless some witness was ready to testify that 
that was the Bible. We pointed out that there was the 
Douay version of the Bible used by the Catholics, and 
the Hebrew Bible; that the original manuscripts, in 
Hebrew, Aramaic and Greek, had been lost for hun- 
dreds of years, and that all one had to-day were trans- 
lations of translations; that the earliest copy of the 
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Old Testament in Hebrew now in existence was made 
in the Eleventh Century, although there were partial 
copies made in the Ninth and Tenth Centuries; that 
the oldest Greek manuscripts, except a few fragments, 
belonged to the Fourth and Fifth Centuries. Each 
part claims its own version to be inspired. We argued 
that the statute did not refer to the King James’ 
version. ‘There was no law under which the court could 
take judicial notice of that or any other version in 
a case which involved the Bible. 


The Court: Mr. Hays, would you raise the same ob- 
jection if they attempted to file any other Bible? 

Mr. Hays: Not if some one testified that the King 
James’ or any other version is the Bible; then the jury 
could believe or disbelieve the statement. 

The Court: Let your objection be overruled. Let it be 
introduced as the Bible. 


Howard Morgan, a clean-cut youngster of about 
fourteen, thereupon testified that he was in Scopes’ class 
and that Scopes taught the following: 


“He said that the earth was once a hot molten mass, too 
hot for plant or animal life to exist upon it; in the sea the 
earth cooled off; there was a little germ of one cell organ- 
ism formed, and this organism kept evolving until it got 
to be a land animal, and it kept on evolving, and from 
this was man.” 


Scopes also had classified man as a “mammal.” Dar- 
row took up the cross-examination: 


Q. Now, Howard, what do you mean by classify? 
A. Well, it means classify these animals we mentioned, 
that men were just the same as them. 
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Q. In other words, he did not say a cat was the same 
as a man? 

A. No, sir; that man had reasoning power, that these 
animals did not. 

Q. There is some doubt about that, but that is what 
he said, is it? 
Darrow inquired whether Scopes had not taught that 
mammals were animals that had hair and suckled their 
young, and that among them were dogs and horses, 
monkeys, cows, man and whales. 


A. Yes, sir; but I don’t know about the whales. He 
said all those other ones. 

Q. Well, did he tell you anything else that was wicked? 

A. No, not that I remember of. 


Darrow asked benevolently about the development of 
life, the teaching that the first life was in the sea; 
that it developed into life on the land and finally into 
the organism known as man. And then to Howard, “It 
has not hurt you any, has it? A. No, sir.” The wit- 
ness testified that there was nothing in the book that 
said that man was descended from monkey, not that 
he “knew of.” 

The next day Bryan arose and absolutely and un- 
equivocally refused to be a mammal. Other people 
could do about it as they pleased, but as for him, he 
would have none of it. He pointed out a diagram in 
this corrupting textbook classifying animals beginning 
with the protozoa indicating different varieties in sepa- 
rate species—protozoa, sponges, insects, fishes, am- 
phibia, reptiles, birds and mammals, some 3,500 of 
them, “and among them,” said Bryan, “is man. They 
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left him there with 3,499 other mammals, among them 
skunks and other animals that smell bad. They have 
an odor that extends beyond the circumference of this 
circle.” No, Bryan would not admit he was a mammal. 
One of the newspaper wags afterwards pointed out 
that according to Darrow’s test, perhaps Bryan was 
right, for he neither had hair nor did he suckle his 
young. 

Bryan protested further. According to the scien- 
tists, man was not even descended from American mon- 
keys, but from Old World monkeys. In order to make 
his argument clear, Bryan dragged in the famous 
Leopold-Loeb case, quoting the words of Darrow that 
children were the product of their environment. Dar- 
row objected. The court asked on what ground. 
Darrow said this was obviously intended to create 
prejudice. Mr. Bryan denied this, whereupon Darrow 
interjected: “What’s the use of it then?” 

Dr. Maynard M. Metcalf, witness for the defense, 
took the stand. Objection was made to his testimony 
on the ground that the theory of evolution had nothing 
to do with the case. We were permitted, however, to 
examine him in order to raise the question of the mate- 
riality of the evidence. As Dr. Metcalf testified to some 
of the wonders of science, giving a modest guess of the 
age of the earth at six hundred million years, as he 
traced through the countless ages the development of 
life on earth, the crowd in the courtroom, awed and si- 
lent, listened tensely to the words of science which they 
feared might upset their faith. He explained that 
“evolution and the theories of evolution are funda- 


56 LET FREEDOM RING 


mentally different things. The fact of evolutionis ... 
_ perfectly and absolutely clear. ‘There are dozens of 
theories . . . as to the methods by which evolution has 
been brought about. . . . The term evolution in gen- 
eral means the whole series of changes which have taken 
place during hundreds of millions of years which have 
produced from lowly beginnings ... organisms of 
much more complex character.” 

The statements of various scientists sought to clear 
up the misunderstanding as to what evolution is. It 
was “the most satisfactory explanation of the observed 
facts relating to the universe, to our world and all life 
on it” or “a great scientific generalization, the only 
relational explanation of an overwhelming mass of 
facts.” | 

Then we settled down to tell the story of evolution 
in as bizarre and breath-taking a setting as that amaz- 
ing story has ever had. The geologists read from the 
rocks “‘the procession of life on the long road from the 
one-celled bit of primitive protoplasm to the present 
assemblage of varied creatures, including man.” How 
many varieties have there been? According to Herbert 
Spencer, “‘we may safely estimate the number of species 
that have existed, and are existing on earth, at not less 
than ten million.” Which is the most rational theory 
about these ten million of species? ‘Is it most likely,” 
said Dr. Winterton Curtis, “that there have been ten 
million of special creations? Or is it most likely that 
by continual modifications, due to a change of circum- 
stances, ten million varieties have been produced, as 
varieties are being produced still? And if the evidence 
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indicates that all other species have arisen by evolu- 
tion, is it probable that man—whose bodily structure 
and functions are so nearly identical with those of 
the mammalia and particularly with primates—that 
man arose in a different fashion?” 

The four bespectacled old ladies who sat in the front 
row next to the amazed correspondent of the London 
Daily News shook their bonneted heads in stern dis- 
approval of such nonsense. 

Rocks of one hundred million years ago show no 
traces of plant and animal life. Fifty million years 
elapse and then in the Paleozoic era are found strata 
containing fossils in abundance, but as yet there are 
no signs of backboned animals. Then in somewhat 
younger beds are fragmentary remains of primitive 
fishes. ‘Toward the end of this era the rocks, formed of 
desert sand and swamps, contain footprints and petri- 
fied bones of amphibians and reptiles, the first animals 
with backbone that breathed through lungs. Another 
twenty-five million years and we come to the Mesozoic 
era, the age of reptiles, when petrified remains tell of 
large and ferocious animals with feathers to fly, claws 
on their forelimbs and teeth in their jaws—a transition 
form between reptiles and birds. And in those same 
rocks are signs of very primitive mammals. 

The four bespectacled old ladies in the front row 
clutched their Bible as though indeed the Rock of Ages 
were splintering. 

In answer to the usual suggestion that the theory 
of evolution is based on the survival of the strongest, 


Kirtley F. Mather, Harvard geologist, said: 
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“For the most part the reptiles were small brained and 
large bodied, they placed their trust in strength of talon 
and claw, rather than in mentality or agility. Observing 
the earth at that time one could not help but feel that no 
good could possibly come from that welter of blood-thirsti- 
ness and cruelty. Yet the small minority of puny mam- 
mals, present then, was so endowed with instinct, such as 
parental love for offspring, that at the end of the Meso- 
zoic era it became the dominant form of life on land.” 


Millions of years bring the Cenozoic era, when the 
rocks show traces of a variety of mammals and the 
first record of a primate appears. It was a small rat- 
like quadruped, with toes terminating in horny nails 
and with teeth adapted not for tearing flesh, grinding 
grain, or gnawing nuts, but for eating herbs, fruits 
and eggs like those of man. 

A fragment of jaw has been found in the banks of 
an Indian stream, the jaw of an animal which lived 
over two million years ago and which had teeth re- 
sembling those of a great ape or man. 

Four gold-rimmed spectacles on the front row glit- 
tered ominously. Fundamentalist storekeepers and 
farmers saw the danger. 

In Java, some thirty years ago, were found fossil 
remains consisting of a skull cap, two or three teets. 
and a left thigh bone. The fossil-bearing rock was 
over a half million years old. The specimens were 
scattered over twenty yards of space and were dis- 
covered at different times. There is no proof that 
they belonged to the same individual. But the 
anatomical characters were human. ‘The brain ca- 
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pacity was somewhat greater than that of the brainiest 
apes, but less than that of the smallest-brained man. 
The forehead receded, there was a heavy ridge of bone 
above the eyes, but the being stood and walked erect 
upon his hind limbs. 

A relic of four hundred thousand years was found 
in Germany in 1907 in gravels deposited by the rivers 
flowing from the melting ice of one of the interglacial 
periods. It consisted of the single lower ape-like jaw 
of the so-called Heidelberg man. But the jaw was too 
narrow to have admitted of articulate speech; the teeth 
were large and the creature had no chin. Another hun- 
dred and fifty thousand years and there lived the Dawn 
man, remains of which were found at Piltdown, Sussex, 
England. These consisted of the crushed skull of a 
woman and a jaw scarcely distinguishable from that 
of a chimpanzee. 

A shirt-sleeved bailiff with a revolver butt protrud- 
ing from under his gallus-strap pushed past the four 
ladies on the front row to stop “one of them city- 
slicker writin’? men” from New York from smoking in 
the courtroom. 

The evidences thereafter are clearer. By the fourth 
interglacial period men in Europe were compelled to 
make their homes in the caves of the rocks and for 
fifty thousand years we can read their story from the 
débris around their ancient hearths. They buried their 
dead, and more than a score of practically complete 
skeletons and hundreds of fragmentary bones have been 
found in France, Spain, Germany, Belgium and Aus- 
tria. These people, known as the Neanderthal race, 
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were massively built, with long arms and short legs, in 
height averaging five feet three for the men and a little 
less for the women. ‘The head was long and narrow; 
above the eyes was a heavy bony ridge, back of which 
the forehead retreated abruptly. The nose was low 
and broad, the upper lip projecting; the jaw was re- 
treating. The head hung forward on a massive chest. 
The thigh bone was curved, the knee bent, showing that 
this man walked in a.semi-erect position. 

Then came the Cro-Magnons, living in Southern 
Europe. Five essentially complete skeletons testify to 
this racewhich lived perhaps twenty-five to fifty thou- 
sand years ago. They were tall, strong and intelligent 
and had prominent cheek-bones like the North American 
Indian. They manufactured implements and that they 
had artistic ability is indicated by pictures on the walls 
of caves in Southern France. About ten thousand 
years ago they were displaced by the first races of 
mankind in existence to-day. 

The first row four turned expectant eyes upon their 
Defender. Surely Brother Bryan could suffer in silence 
no longer. 

There were other phases of the story. 

Like structures show a fundamental unity in animals 
in.spite of the diversity of form or function. The flipper 
of the whale, the wing of a bird, the foreleg of a horse, 
show on close examination the same structure as the 
human arm. Anatomically man bears a striking re- 
semblance to the anthropoid apes: bone for bone, muscle 
for muscle, nerve for nerve, and in many other details 
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they are similar. Man is many degrees closer anatomi- 
cally to the great apes than these are to the true 
monkeys. 

All animals show vestigial attributes. Man has been 
said to be a veritable museum of antiquities, containing 
in his body no less than one hundred and eighty struc- 
tures, probably useful at some stage of development, 
but functionless to-day. Among these are the vermi- 
form appendix, an abbreviated tail with a set of caudal 
muscles, scalp muscles used by other animals to erect 
the hair, gill slits, miniature third eyelids (these func- 
tion with reptiles and birds). ‘Heredity is stubborn 
and tenacious, clinging persistently to all that the 
race has once possessed.” Even in a whale, deeply 
buried beneath the thick cushion of blubber in the pelvic 
region, lies a little handful of bones, immovable and 
useless. 

‘“What’s that about a whale?’ utters one of the be- 
spectacled old ladies, thinking of Jonah. 

The development of the foetus in the mother’s womb 
shows the various ancestral forms, the earliest stages 
suggesting the most remote ancestors. Step for step, 
the embryology of man is almost precisely like that of 
other primates, especially anthropoids. Only in the 
later stages does it take on distinctly human charac- 
teristics. The parts begin to appear at first without 
resemblance to those of a human being. The arms and 
legs start as little rounded knobs without fingers or 
toes. They grow for months and are wholly dispro- 
portionate. Gradually they elongate and toes and fin- 
gers appear. At an early stage, perhaps at the end 


62 LET FREEDOM RING 


of a month, the embryo has a tail about one-fourth as 
long as the rest of the body. It also has gill slits which 
later come to play an important part in connection 
with the function of hearing. At six months the body 
is covered with a complete coating of hair which it 
loses before birth. The embryo becomes a human being 
when born, but the changes are significant. 

“Obscene, that’s what it is,”” murmurs the chorus. 

Man himself is a witness of, and plays a hand in, 
the present-day evolutionary process. Sportsmen 
breed race-horses; farmers—even Fundamentalists— 
are breeding types of pigs; Luther Burbank has 
changed vegetables and flowers. 

After all, questioned the scientists, why the excite- 
ment? No one is surprised at evidences that animals, 
other than man, are related. Sometimes the evidence is 
clear. One can directly trace the development of the 
horse through a series of intermediate forms, from 
Eohippus, of lower Eocene times, an animal eleven 
inches high, living in North America, with forefeet con- 
taining four-hoofed toes. Dr. Winterton C. Curtis 
said: 


“The great antiquity of man, the existence of an earlier 
period of beings, man-like, but intermediate between man 
and the other primates, together with the facts of man’s 
anatomy, his embryology, his physiological reactions, even 
his mentality, all point to bodily kinship with the rest of 
living nature. 

“It is not that men come from monkeys, but that men, 
monkeys, and apes all come from a common mammalian 
ancestry millions of years in the past.” 
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This was a thrilling fairy-tale to the natives of Ten- 
nessee. They were fearful, they were skeptical, but 
they listened with bated breath. <A letter dated August 
29, 1922, from Woodrow Wilson to Professor Curtis 
was quoted: 


“May it not suffice for me to say in reply to your letter 
of August 25th that of course, like every other man of 
intelligence and education, I do believe in organic evolu- 
tion. It surprises me that at this late date such questions 
should be raised.” 


“Must be a forgery,’ was the whispered comment. 
“Woodrow Wilson was a Democrat.” 

The marvelous story got into the court record either 
through testimony on the stand of Dr. Metcalf or 
through statements read and presented to enable the 
Appellate Court to determine whether or not the evi- 
dence was material. For in this case in Tennessee, in- 
volving evolution and the Bible, it was held by Judge 
Raulston that evidence on either subject was imma- 
terial since the only question involved was whether 
Scopes had taught that man was descended from a 
lower order of animals. Anyhow, what could be the 
purpose of this evidence for, as General McKenzie said, 
“Kivery schoolboy knows the Bible in Tennessee.” The 
doctrine of evolution is clear—‘‘God threw a piece of 
protoplasm into the sea and said, ‘Now be a good boy 
and behave yourself and in six million years I will come 


around and make a man of you.’ ” 


In moving words 
General McKenzie referred once more to his love for 


counsel for the defense, alluded to the men from Ten- 
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nessee who had become great lawyers in New York, and 
in a fiery peroration advised the court “we have done 
crossed the Rubicon.” ‘The court asked him if his posi- 
tion was that reasonable minds could not differ as to the 
method of Creation, “that is, that man was created 
complete by God and in one act?” to which McKenzie 
replied that that was exactly right. Darrow inter- 
jected, “Let me ask a question: When it said in His 
own image, do you think that that meant the physical 
man?” 


' McKenzie: I say that, although I know it is awfully 
hard of our Maker to look like a lot of fellows who are 
profusely ugly, to say he favored the Master. 

Darrow: Wait a minute, Colonel, do you think the 
physical man is like God and when you see man you see 
a picture of God? 

McKenzie: Like unto Him and made in His image. 


“In other words,” Darrow inquired, “do you think 
God looks like you?” 

Malone entered the fray with a speech on freedom 
of education, which was one of the high spots of the 
trial. He contended that we had a right to introduce 
evidence to show that the theory of evolution is not 
necessarily in conflict with the Bible, “also we maintain 
we have the right to call witnesses to show there is 
more than one theory of creation in the Bible. Mr. 
Bryan is not the only exponent of the Bible; Judge Mc- 
Kenzie is not the only defender of the word of God.” 
Malone told the story of the burning of the great 
library at Alexandria by the Mohammedans. It is 
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said that one of the generals had asked his adversary 
not to “destroy this great library because it contains 
all the truth that has been gathered,” to which the hos- 
tile general replied that the Koran contained all the 
truth; that if the library contained the same truth, 
the library was useless. If it contained anything else, 
it did not contain the truth. Mr. Bryan had said that 
the trial was a duel to the death. “Does the opposition 
mean by duel that our witnesses shall be strapped to 
the board and that the opposition alone shall carry 
the sword; are the witnesses who testify to the accuracy 
of our theory—our only weapon—to be taken from us? 


“There is never a duel with the truth. The truth always 
wins and we are not afraid of it; the truth is no coward. 
The truth does not need the law. The truth does not need 
the forces of government. The truth does not need Mr. 
Bryan. The truth is imperishable, eternal and immortal, 
and needs no human agency to support it. We are ready. 
We feel we stand with progress. We feel we stand with 
science. We feel we stand with intelligence. We feel we 
stand with fundamental freedom in America. We are not 
afraid. Where is the fear? We defy it; we ask your 
Honor to admit the evidence as a matter of correct law, 
as a matter of sound procedure and as a matter of justice 
to the defense in this case.” 


The courtroom rang with acclaim. The bailiff was 
pounding his desk. ‘I’m not rappin’ to keep order,” 
he explained, “I’m poundin’ this desk for applause.” 
H. L. Mencken strode up the aisle. While we gathered 
around Malone with our congratulations, it was clear 
to us that the approval of Mencken would be particu- 
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larly gratifying to the orator. “Dudley,” said 
Mencken, clapping him on the back, “that was the 
loudest speech I ever heard.”? Somehow the atmosphere 
was changed by this fervent appeal. People even for- 
got that Malone and his wife had registered at the 
Hotel Aqua as Dudley Malone and Doris Stevens. 

Malone’s Gaelic eloquence was aroused on the techni- 
cal question of the admissibility of evidence. In con- 
nection with the Judge’s apparent determination to 
prevent the jury from hearing the evidence, we referred 
to the peculiar procedure in the State of Tennessee, 
first that the defense is obliged to try the case on the 
theory of the prosecution; secondly, that the jury is 
excluded, both during hearings on the law and 
during evidence on the facts. It was suggestive of 
an occasion, we said, when a plaintiff, having finished his 
argument, the court with a fine Irish wit, turned to de- 
fendant’s counsel: 


“The court doesn’t wish to hear from the defendant. 
To hear both sides has a tindency to confuse the court.” 


The discussion was closed by General Stewart. He 
insisted that if he had to choose between religion and 
science, he would choose religion: 


“I say scientific investigation is nothing but a theory 
and will never be anything but a theory. Show me some 
reasonable cause to believe it is not. They can’t do it.” 


Defense Counsel: Give us a chance. 
Gen. Stewart: A chance to what? 
Defense Counsel: To prove it, to show you what it is. 
- Gen. Stewart: ... That charge strikes at the very 
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vitals of civilization and of Christianity and is not en- 
titled to a chance. . . 
(Applause and laughter.) 


The following day the court promptly held that the 
scientific evidence was not admissible. An exception 
was noted on the ground that “for the Court of Rhea 
County to try to determine whether or not this law is 
unreasonable without informing itself by evidence, as- 
sumes plenary knowledge of matters which have been 
the subject of study of scientists for generations.” 

Mr. Bryan then insisted that he wished to cross- 
examine the witnesses whose statements had been read 
into the record. Our objection was based on rather 
an interesting reason. While, if the testimony had 
been admitted, cross-examination would of course have 
followed, yet we had merely presented the statements 
to show what testimony we could have adduced. Cross- 
examination would have shown that the scientists, while 
religious men—for we chose only that kind—still did 
not believe in the Virgin birth and other miracles. It 
was felt by us that if the cause of free education was 
ever to be won, it would need the support of millions of 
intelligent churchgoing people who didn’t question theo- 
logical miracles. 

Then occurred the interesting colloquy for which 
Darrow was cited for contempt. The court asked the 
purpose of cross-examination, to which Darrow re- 
sponded, “to create prejudice, your Honor.” The 
court reminded Darrow that he must always expect 
the court to rule correctly, whereupon Darrow said 
that we were taking our exceptions in order to pro- 
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tect our rights in some other tribunal, adding, “Now, 
that is plain enough, isn’t it?” 


The Court: I hope you don’t think the court is trying 
to be unfair. | 


To which Darrow, hitching up one suspender strap, 
drawled out the caustic retort, “Your Honor has 
the right to hope.” A prolonged but electric silence 
ensued. The hearing was adjourned. 

During the week-end the atmosphere seethed with ex- 
citement. ‘The Tennesseeans have considerable regard 
for the dignity of the court. It was felt that Dar- 
row’s remarks had been willfully contemptuous. On 
the one hand respect for the court seemed to demand 
that something be done about it. But there was the 
haunting fear that if Darrow were cited for contempt 
the court might have to punish him. Darrow in jail 
would be a fearful antagonist. ‘The case was sufli- 
ciently dramatic without adding dynamite. Darrow 
had intended to apologize but learning that the court 
wished to take action, felt that he should wait. 

On Monday, at the opening of court, the Judge read 
aloud his version of the occurrence. When the matter 
appeared in consecutive fashion, it seemed to us of the 
defense even more satisfactory than did the original 
colloquy. Darrow was cited for contempt and was 
held, pending the return of the citation, under bond. of 
$5,000. 

Later in the day Darrow rendered his apology. The 
purport was that whatever a lawyer might think of 
a judge as an individual, or of his acts or decisions, 
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yet, as a member of the bar, he should never fail to show 
respect for the institution of the court. The apology 
was accepted. Judge Raulston showed mercy. He 
gazed benignly upon Mr. Darrow and spoke solemnly: 
“The Man that I believe came into the world to save 
man from sin, the Man that died on the cross that man 
might be redeemed, taught that it was godly to forgive 
. . . the Saviour died on the cross pleading with God 
for the men who crucified Him. I believe in that Christ. 
I believe in these principles. I accept Colonel Darrow’s 
apology. . . . We commend him to go back home and 
learn in his heart the words of the Man who said, ‘If 
ye thirst come unto me and I will give thee life.’ ” 

The defense offered in evidence the message of Gov- 
ernor Peay approving the anti-evolution bill. There 
was intimation here that probably the law would never 
be enforced. Then we offered a new textbook called 
“Biology and Human Welfare,” by Peabody & Hunt, 
recently adopted by the State Commission. This book 
referred to Darwin, also to mammals. It was con- 
tended that all of this threw light on the public policy 
of the State. 

Thousands of people had come to court to listen to 
the summation of the case. The room was jammed. 
There was some question about its safety. A rough 
platform had been erected next to the courthouse, and 
proceedings were adjourned to the courtyard. On one 
side of the platform were the attorneys for the defense; 
on the other, the prosecution; in the middle, the 
Judge’s bench. Below, under the spreading trees, was 
the audience. And what an audience! In the front 
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rows the newspaper men sitting on the bare ground and 
scribbling furiously away, using knees, platform props 
and the shoulders of their neighbors for copypaper 
rests. On one side were adherents of Darrow, young- 
sters for the most part (some from the vicinity, some 
from far away who had hitch-hiked the distance). Now 
and then Darrow would glance down at them over his 
spectacles, as if drawing strength from his supporters. 
And on the other side of the square, beneath the plat- 
form, were the Bryanites, gnarled farmers, their brows 
knit with the struggle of following the swift battle 
of the giants; tight-lipped women with weary lines of 
drudgery around their eyes, confused but confident that 
Righteousness would prevail; stern visaged Men of 
God, some of them clothed in stifling broadcloth be- 
neath a pitiless Tennessee sun, which shone alike on 
believers and skeptics, 

The jury was called to the box. Another quarrel 
arose over a side issue. Fronting the twelve good men 
and true, was a sign about ten feet long: “Read your 
Bible.” We objected. The prosecution protested our 
disrespect. Discussion was long and heated. The sign 
was removed. ‘Tennessee farmers were shocked. The 
case proceeded. The defense offered in evidence a 
Catholic Bible. The court asked whether it was in 
English. The court accepted it. The Tennessee farm- 
ers were stunned. A Catholic Bible and on the Judge’s 
bench! Judge Raulston, after a little cautious scan- 
ning, remarked that the story of Genesis there was not 
very different. We contended that if any word dif- 
fered from the King James’ version, we could argue to 
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the jury that the Bible was a man-made, not a God- 
made, document. Then was offered a Hebrew Bible, 
not in English. This was accepted. But to our sur- 
prise we were not permitted to call a witness to trans- 
late the story of Genesis. The judge was wiser than 
he knew. 

To the Mansion—the euphonious name for the ram- 
shackle dwelling which we of the defense occupied— 
Rabbi Herman Rosenwasser of San Francisco had 
brought a chart of Hebrew characters. It was the 
story of Genesis. Night after night he conducted a 
class made up of the assembled body of scientists and 
lawyers. His method was as follows: He would trans- 
late the Hebrew into German and we had a choice of 
perhaps six German words for each Hebrew word. He 
then translated the German into English and we had a 
choice of perhaps six English words for every German 
word. By the time we got through we could make 
Genesis say pretty nearly what we wanted. Thus, God 
did not “‘create”’ the earth—he “evolved” it, or “set it 
in motion,” which would do quite as well. The words in 
Psalms, usually rendered, “He hath made a decree 
which shall not pass,” are properly translated, “He 
hath made a law of nature which He doth not trans- 
gress.” Our new translation would have startled the 
faithful. 

In response to a query as to whether the defense 
had any more evidence to offer, I stated that we 
wished to call Mr. Bryan as an expert on the Bible. 
I have never yet discovered whether this was a greater 
surprise to Darrow or to Bryan. Darrow turned to 
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Malone: “You examine him, Dudley.” Malone an- 
swered, “Oh, no.” Darrow turned to me. I shook 
my head. 

Then came the battle that was the quintessence of 
the whole case. Perhaps never before in the history of 
the world has a witness under cross-examination at- 
tempted rationally to defend beliefs not based on 
rational reasoning. 

Bryan took the stand conditionally. “If your 
Honor please, I insist that Mr. Darrow be put on the 
stand, and Mr. Malone and Mr. Hays.” 


The Court: Call anybody you desire. Ask him any ques- 
tions you wish. 

Mr. Bryan: Then we will call all three of them. 

Darrow started in. Slouching back in his chair at 
first, later on shooting forward as he hammered a 
question home across the deal table that separated 
him from his famous antagonist, Darrow, reading from 
the Bible on his knee, looked like a benign Sunday- 
school superintendent, a bit dishabille perhaps, lec- 
turing a class on a hot Sabbath afternoon. Bryan 
assured him that he accepted the Bible literally; that 
he believed that a whale swallowed Jonah, although 
Bryan thought it was a fish rather than a whale. Dar- 
row asked whether this was a “‘mine” run of fish or 
made specially for the purpose. Bryan was not pre- 
pared to say. When he was asked whether the Lord 
purposefully made a fish big enough to swallow Jonah, 
he answered affirmatively, adding, “One miracle is just 
as easy for me to believe as another,” to which Darrow 
responded, “It is for me too.” When asked whether 
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he thought that Joshua had made the sun stand still, 
Bryan replied that he accepted the Bible literally. 
Bryan had never pondered what would have happened 
to the earth had the sun stood still; the God he believed 


in would have taken care of that. 


Darrow: Don’t you know it would have been converted 
into a molten mass of matter? 

Bryan: You testify to that when you get on the stand. 
I will give you a chance. 

Darrow: You have never investigated that subject? 

Bryan: I don’t think I have ever had the question asked. 

Darrow: Or ever thought of it? 

Bryan: I have been too busy on things that I thought 
were of more importance than that. 


Bryan thought the world was created in 4004 z.c., 
the date appearing in the King James’ version of the 
Bible. The calculation was made by Bishop Ussher 
who figured it out from the ages of the prophets. 
Ussher fixed the time more definitely. According to 
the Bishop, the year was not only 4004 3.c. but the 
date was the 23rd day of October, and at nine o’clock 
in the morning, to which some infidel voice in the au- 
dience added, “‘Eastern Standard Time.” Darrow in- 
quired how long ago the flood occurred. Bryan, 
cautious, first wished to see Ussher’s calculations. 
From this he figured the date as 2348 3.c. 


Darrow: When was that flood? 

Bryan: I would not attempt to fix the date. The date 
is fixed as suggested this morning. 

Darrow: But what do you think that the Bible, itself, 
says? Don’t you know how it was arrived at? 
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Bryan: I never made a calculation. 
Darrow: A calculation from what? 
Bryan: I could not say. 
Darrow: What do you think? 

_ Bryan: I do not think about things I don’t think about. 
Darrow: Do you think about things you do think about? 
Bryan: Well, sometimes. 


No evidence had ever satisfied Bryan that there was 
any civilization more than 5,000 years old. He believed 
that the human race did not run back more than 4,300 
years. He did not know whether any scientist would 
agree with him but he was not sure that the matter 
was important. On one occasion when the crowd ap- 
plauded, Bryan turned to Darrow: “And these are the 
people you call yokels,” to which Darrow responded, 
“Those who are applauding you, I do call yokels.” 
Bryan traced all language back to the fall of the 
Tower of Babel somewhere around 2218 B.c., never 
having seen any evidence that would persuade him that 
languages had developed otherwise. He had never 
studied philology. Bryan was sure that the world was 
created in six days, but not that these were 24-hour 
days. That was helpful to our case for if a Funda- 
mentalist concedes anything to interpretation, he con- 
cedes his whole case. 

As the drama developed, the amazing chorus below 
the actors sighed and groaned, laughed and grumbled, 
“hurrahed” or “‘amened” in alternate triumph or de- 
spair. 

Continually Mr. Stewart objected to the examina- 
tion, calling it a harangue. Mr. Bryan bravely insisted 
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upon proceeding, stating that he was simply trying “to 
protect the word of God against the greatest atheist 
or agnostic in the United States,”’—a statement which 
brought loud applause. Bryan believed that the first 
woman was Eve; that she was actually and literally 
made out of Adam’s rib. When asked if he had ever 
discovered where Cain got his wife, he answered 
sharply: “I leave the agnostics to hunt for her.” He 
did not know whether there were other people on earth 
at that time. He believed the sun was made on the 
fourth day and that there was evening and morning 
_ without the sun. Yet creation might have gone on for 
a long time—amillions of years—for a day is to the 
Lord as a thousand years. He believed the story of 
the temptation of Eve by the serpent and that all the 
troubles of man arose from that little contretemps in 
the Garden of Eden. Women suffered torture in child- 
birth because of Eve’s dereliction, which reminds one 
that when opiates were first known objection was made 
to their use until some one reminded the theologians 
that God put Adam to sleep before he removed his rib. 
Bryan was asked whether he thought that God had 
made the serpent crawl on his belly because of his par- 
ticipation in the temptation. He did. “How do you 
suppose the snake got along before that?” queried 
Darrow. 
The day ended with Bryan protesting that 


the only purpose Mr. Darrow has is to slur at the 
Bible. . .. I want the world to know that this man, 
who does not believe in a God, is trying to use a court 
in Tennessee— 
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Darrow: I object to that. 

Bryan: to slur at it. . 

Darrow: I object to your statement. I am examining 
you on your fool ideas that no intelligent Christian on 
earth believes. 

The Court: Court is adjourned until nine o'clock to- 
morrow morning. 


The examination, starting calmly, had grown in 
tensity. At times Darrow and Bryan rose and glow- 
ered at each other, shaking their fists. There were 
constant interruptions by State Counsel, General Mc- 
Kenzie once stating that we would “‘no more file the 
testimony of Colonel Bryan as a part of the record 
than they would file a rattlesnake and handle it them- 
selves.”” In unison we shouted, “‘We will file it. We will 
file it. File every word of it.” But we didn’t. The 
Supreme Court of Tennessee attended to that.* 

This was the evening of the seventh day. 

Several times there was cheering from one side or 
the other and when at last it was over, the followers 
of Darrow rose up and swarmed on the platform, keen 
to seize the hand of their champion. 

Few came to Bryan. The man who, up to then, had 
everywhere been followed as a conquering hero, stood 
apart, almost alone, a strange tired expression on his 
face as he looked into the twilight that was closing 
all about him. One could not but feel a deep pity for 
the fallen Commoner. 

Much had been accomplished by this examination. 


1 John Thomas Scopes vs. The State of Tennessee, 152 Tenn. 
424 (1926). 
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Bryan had conceded that he interpreted the Bible in 
at least one respect. He must have agreed that 
others have that right. We had expected to force 
Bryan to admit that there was nothing in the Bible 
contrary to evolution. In fact, much can be found to 
support that theory—which should not be surprising— 
since almost all causes, however contradictory, can find 
support. 

At one point, Stewart, in objecting, had expostu- 
lated that the examination “is not worth anything to 
them, if your Honor please, even for the record in the 
Supreme Court”; to which we answered, “Is it not 
worth something to us on the Story of Creation, if 
Mr. Bryan, as a Bible student, agrees that you cannot 
take the Bible as literally true?” Stewart: ‘The Bible 
speaks for itself.” ‘‘But,” we countered, “do you mean 
to say the Bible itself tells whether these are parables? 
Does it?” 

When, on the morning of the eighth day we ap- 
peared in Court ready to continue the examination, 
the Judge not only refused to permit us to proceed, 
but stated that he was “pleased to expunge this testi- 
mony, given by Mr. Bryan on yesterday, from the 
records of this Court, and it will not be further con- 
sidered.” 

Since, according to the interpretation of the Court, 
the only question in the case was whether Scopes had 
taught that man was descended from a “lower order 
of animals,” a fact that was conceded from the begin- 
ning, we were ready for the verdict of the jury. These 
involuntary exiles were called in. Indignant at their 
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regular exclusion from the courtroom, many of them 
would have voted to acquit Scopes had there been the 
slightest loophole. Darrow told the men of the jury 
that he was glad to see them, that he had missed them 
during the trial; that he hoped that nobody would 
stand out against a verdict of guilty because that 
would interfere with our appeal. | 

The Court instructed the jury. There was some 
discussion about the amount of the fine, which under 
the Tennessee Constitution is fixed by the jury. It 
appeared that the usual fine for transporting liquor 
was $100, and it was suggested that there should be 
no greater fine for transporting information. The 
Court told the jury that if they wished to assess the 
minimum fine, this would be implied merely by a ver- 
dict “guilty” without naming a figure. The Court 
would then impose a minimum as “‘that is our practice 
in whisky cases.” Darrow said we did not care who 
named the fine, that we would not take an exception 
either way. The matter later turned out to be of 
vital consequence. 

Scopes was found guilty. Before judgment was pro- 
nounced he stood before the Judge and said calmly: 

“Your Honor, I feel that I have been convicted for vio- 
lation of an unjust statute. I will continue in the future, 
as I have in the past, to oppose this law in any way I can. 
Any other action would be in violation of my ideal of 
academic freedom.” 


Many, including a Canadian newspaper correspond- 
ent, made speeches of felicitation; the Court itself 
made a little oration, referring among other things 
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to the fact that “truth crushed to earth will rise again.” 
I asked his Honor to permit me to send him a copy 
of Darwin’s “Descent of Man” and “Origin of Species.” 
I came back from Tennessee with a copy of the Bible. 
When the Court reads Darwin, he will discount every 
scientific statement in it. I shall do the same with 
the Bible. 

Within a few days of the trial, Wiliam Jennings 
Bryan died. Had this happened to Darrow, Tennes- 
see would have regarded it as a judgment of God. 
As it was, Bryan was gathered to the angels. In- 
quiry is often made as to the effect of the trial on him. 
Did he die from age, disease, disappointment or over- 
eating? It is a moot question. No doubt he was much 
upset. His first entry into the courtroom was greeted 
with applause; his every word in debate was accepted 
as from a prophet. ‘Then came the revealing en- 
counter with Darrow. Probably he himself never real- 
ized the depth of his humiliation, for he had had the 
support of a large quantity, and rather a fair quality, 
of ignorance and bigotry, but undoubtedly he was 
chagrined. 

The youngsters of the Dayton High School gave 
a dance in honor of Clarence Darrow. He attended, 
danced and even smoked cigarettes with them. They 
seemed to recognize that this was their battle; that, 
although perhaps fought on different lines, it rep- 
resented the issue between the eagerness of youth and 
the fear of age. Any pleasure, unconnected with the 
church, had been condemned by their elders. Smok- 
ing, dancing, free association between girls and boys, 
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games and movies on Sunday had been their issues at 
home. Here were champions indeed. And we of the 
defense seemed to enjoy some popularity in Dayton. 
We “mixed” more than the Bryanites. And when the 
boys came to us from the telegraph office, they received 
liberal tips. A dollar gratuity in Dayton was widely 
heralded by the recipient, and not wholly disapproved 
by the denizens. 

Argument on the appeal was heard in June, 1926. 
Tennessee lawyers, at first hesitant, flocked to our 
standard. Robert Keebler of Memphis, and John R. 
Neal of Knoxville, had been with us from the beginning, 
but we were joined by other leaders of the bar, among 
them, Thomas Malone and Edward E. Colton of Nash- 
ville. Our arguments in the court below were developed 
on appeal, but our local associates laid particular 
stress upon the indefiniteness of the law. This would 
give the court a way out. A decision on that ground 
would not offend public sensibilities. 

Argument before the Supreme Court was in a far 
different atmosphere from that of the trial. Every- 
thing was calm, dignified and quiet, though intense. 
Bryan had passed away, public interest had largely 
subsided, Tennessee resented the world-wide ridicule 
the case had aroused. 

As was expected, the court disregarded the conten- 
tions concerning religious preferences and the police 
power of the State. It dealt chiefly with the question 
of the indefiniteness of the law. Two judges, in a 
prevailing opinion, held that the law was definite. A 
third judge, concurring in the opinion, likewise held 
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that the law was definite but interpreted it quite dif- 
ferently from the other two and to the effect that the 
law merely prohibited the teaching of materialistic 
theory. The fourth judge dissented on the ground 
that the law was indefinite and thus unconstitutional. 
Had the court rested there, we should have been well 
satisfied. We should then have appealed to the Su- 
preme Court of the United States, our final goal. But 
the decision was a subtle one. Determined to prevent 
an appeal, the court, having decided that the law was 
constitutional, nevertheless reversed the conviction on 
the ground that the fine had been improperly imposed 
by the judge, a question not raised on appeal and 
on which no exception had been taken. And this, in 
spite of the fact that, in prior cases which arose in 
- connection with fines for violation of the liquor laws, 
the Supreme Court had justified the imposition of a 
fine by the presiding judge where the minimum had 
been imposed. 

The court did more than this. It not only reversed 
the verdict, but it also directed the Attorney Gen- 
eral to nolle prosse all proceedings in this “bizarre” 
case, thus practically agreeing with Governor Peay 
in his message accompanying the passage of the law 
that it was a statute which was not to be enforced. 
For obviously, if the Supreme Court disapproved en- 
forcement against Scopes or prosecution of Scopes as 
a violator, it could not intend that the law should be 
enforced against. others.’ 


2 John Thomas Scopes vs. The State of Tennessee, 154 Tenn. 
105 (1926). 
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Thus ended the Scopes case, and with it ended at 
least for a time—the passage of anti-evolution laws. 
What the future will bring no one can foretell, but the 
ridicule heaped upon Tennessee leads one to believe 
that no state would be likely to follow its example. 
When an anti-evolution bill was pending recently in the 
Kentucky legislature, one of the legislators introduced 
a companion measure reciting that there were other 
natural phenomena more important to the State of 
Kentucky than evolution; that every one knows that it 
is too cold in winter and too warm in summer; and 
that laws should be passed to compel an even tempera- 
ture. The bill further referred to the fact that the 
power situation in Kentucky would be greatly improved 
if a law were passed that water should run uphill as 
well as downhill. The Kentucky measure failed. 

Those engaged in the Scopes case will ever be 
grateful to the thousands of people all over the United 
States who overwhelmed the mail-carriers and the tele- 
graph offices with offers of help and information. One 
man telegraphed, “Have found missing link. Wire in- 
structions.” Another, from San Francisco, “‘Civiliza- 
tion is at stake. Telephone me at once.” 

The memory of the Scopes case will undoubtedly live 
on. The Appellate Court was correct in designating it 
as a “bizarre” case. Its most intense interest was 
derived from the clash of the two types of mind. But 
to-day the statute is generally disregarded in 'Tennes- 
see. Not only this, but interest in the scientific theory 
of evolution has been greatly increased. Forbidden 
theories, like forbidden fruit, arouse curiosity, curi- 
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osity leads to investigation, investigation to learning. 
Even though this may result in the specter of skepti- 
cism, and in the weakening of faith, the process of 
mental development cannot be reversed. The stifling 
of freedom of thought or education often has this ef- 
fect. Repression always feeds the enemy. 


The Anti-Evolution laws provide that certain things 
should not be taught. Many groups in the community, 
while ridiculing this type of law and while not favoring 
the teaching of religion as such, do by various meth- 
ods attempt to support religion to some extent 
through the schools. It is an endeavor to bootleg a 
forbidden product into the public schools. It may be 
a good product; it may be a bad one. It may be an 
article of tolerance, mercy and love, and undiluted. 
It may have in it nothing of bigotry, hate and igno- 
rance. It may be of the ambrosial variety containing 
not more than one-half of one per cent of human wick- 
edness whose sanctified imbibers may become useful citi- 
zens, but with its strength or weakness, its value or its 
harm, we are not concerned. We are interested chiefly 
in the type of mind which promotes the undertaking. 

In many communities laws have been passed provid- 
ing for the reading of the Bible or parts thereof in 
public schools. Where the law is general, this raises 
a question as to what Bible is intended. Some of the 
statutes refer to the King James’ version of the Bible. 
Laws of this character have been subject to attack on 
many occasions. While one hesitates to admit that 
courts are influenced by any consideration other than 
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that of the law, yet it is a peculiar circumstance that 
in those states where the Catholic or Jewish influence 
is strong, the law seems to have been held unconstitu- 
tional; otherwise constitutional. Practically all con- 
stitutions provide substantially that public monies shall 
not be devoted to religious purposes and that no pref- 
erence should be given to any religious establishment. 
Where the Bible is read in public schools, it would seem 
that a preference of some kind is given; for instance, 
to Christians over Mohammedans, and that at least 
a modicum of public monies, to the extent that the 
teachers are paid for a few minutes devoted to this 
purpose, are used for religious purposes. Cases in 
court must be argued on questions of law involving 
the interpretation of the statutes and constitutions. 
The real objection to Bible reading lies deeper. Some 
parts of the Bible might be objectionable to none. 
Others might offend the sensibilities of persons of one 
religious sect or another. Where parts of the Bible 
are read, discretion must be lodged with some one and 
thus there is a possibility of religious division. But 
far transcending the effect of Bible reading in itself, 
is the principle that public institutions should be free 
from sectarian influence. 

Along with the agitation for Bible reading is that 
which would promote the teaching or reading of the 
Ten Commandments in public schools. In the judg- 
ment of many there is an added objection to this. As 
a modern moral code the Ten Commandments can be 
greatly improved, both by elimination and addition. 
This should certainly be clear to those who, during the 
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war, tore down the commandment “Thou shalt not kill,” 
or even to those who demanded that Ruth Snyder and 
Judd Gray pay the extreme penalty of the law. One 
would have difficulty explaining to children the com- 
mandment “Thou shalt not commit adultery.” The 
admonition that one shall not covet his neighbor’s 
house, nor his wife, nor his manservant, nor his maid- 
servant, nor his ox, nor his ass, seems somewhat a 
reflection upon women through their general inclusion 
with other animals. ‘The commandment “Six days 
shalt thou labor and do all thy work” could hardly 
_ have been intended to apply to workers in delicatessen 
stores and barber shops—institutions probably un- 
known at the time of Moses. It can hardly apply to 
the police. One approves of the suggestion that a 
child honor his father and mother, though one may 
question the reason therefor, to wit, “that thy days 
may be long in the land that Jehovah, thy God, giveth 
thee,” and one rather speculates about whether some- 
thing should not be said about the attitude of fathers 
and mothers toward children, and as to whether the 
honor that is due should not to some extent depend 
upon the parents. In general, one would say the Ten 
Commandments were rules made by a jealous God for 
a world in which the homo, male (whether sapiens or 
not), was all important. 

In the general thought that immorality is due to 
the weakening of church influence, there has been re- 
cently a widespread movement towards excusing chil- 
dren in public schools for a period in which to attend 
religious instruction, ‘The claim is made that week- 
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day religious instruction is necessary, and that the 
schools monopolize too much time. If this is true, the 
situation might be remedied by shortening the school 
hours for all children, but such a plan would lose the 
advantage of a release from school as an inducement 
to attend religious instruction, or of using the school 
as a “bait.” This matter has been the subject of liti- 
gation in New York State during the past year. The | 
case first came up in Mount Vernon, where it appeared 
that children, at the request of their parents, were ex- 
cused from school for a half hour on Wednesday 
afternoons in order to attend a named institution for 
religious instruction. The teacher kept a record of 
whether a child stayed in school or went to church; 
either was noted as school “attendance.” Mr. Justice 
Seeger of the State Supreme Court decided, in a case 
involving the City of Mount Vernon, New York, that 
such procedure was illegal.* The State Superintendent 
of Education, Frank Pierrepont Graves, was called 
upon to follow the decision in other places throughout 
the State. On his failure a mandamus suit was brought 
against him. ‘The regulations in White Plains were 
cited as an example. The school law provided that 
children should attend school for the entire time in 
which the school should be in session, although ‘‘occa- 
sional absences not amounting to irregular attendance” 
were permissible. The State Constitution provided that 
public monies should not be used for religious purposes, 
and that no preference be given to any religion. The 
proponents of the procedure were frank in their posi- 


8 Stein vs. Brown, 125 Wisc. 692 (1925). 
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tion. They admitted that the half hour of instruction 
was of no great moment, but insisted that it would 
establish a desirable connection between religion and 
the schools. The Freethinkers’ Society, which through 
Joseph Lewis as president brought the suit, agreed that 
the principle rather than the half hour, was important ; 
that the regulation tended to bring sectarian influ- 
ences into the schools; that presumably if children 
might be excused for half an hour one day a week, 
they might be excused for an hour a day. That in 
time the hours of release from the repression of educa- 
tion might occur during the biology, geology or as- 
tronomy hour, so that a youngster might learn Bible 
biology, Bible geology and Bible astronomy. It was 
contended that at 2:30 on Wednesday afternoons 
Catholic children were herded or herded themselves 
together from whatever class in school they might 
come, the Protestant children likewise, the Jewish chil- 
dren likewise; the Hindus, the Chinese, the Mohamme- 
dans, and the infidels remaining in the classroom. 
Children are not always tolerant and considerate of 
one another. The Catholics become the “Micks’’; the 
Jews become ‘Kikes,” the Protestants become “Ku 
Kluxers,”’ and the rest remain infidels. And the lines 
of division through the school not formed by har- 
monious relationship from class association become 
perpendicular, dividing children according to sect or 
religion. Yet the Court of Appeals held that, so long 
as such methods were reasonably applied, such school 
regulations were not illegal.* 


4 People ex rel Lewis vs. Graves, 245 N. Y. 195 (1927). 


88 LET FREEDOM RING 


On the other hand, within the last few years, effort 
has been made in some States to prohibit parochial and 
other denominational schools. The Oregon statute was 
held unconstitutional by the Supreme Court of the 
United States.° Any such effort represents the same 
intolerance and fear as does that devoted to bringing 
religion into the public schools. Bigotry is not neces- 
sarily limited to church people, or to any class or creed 
of church people. Freethinkers, in attacking religion, 
often show the greatest intolerance. Just as one sect 
attacks another, they attack all. Charles H. Tuttle, 
representing the church element in the White Plains 
case, referred to the “bigotry of irreligion.” 

It should be clear to those who would bring religion 
in any form into the public schools, as well as to those 
who would prevent private denominational establish- 
ments, that a majority group always endeavors to ex- 
ercise tyranny over the minority and that the only 
protection for any one in his religion or lack of re- 
ligion is absolute equality, without discrimination 
arising directly or indirectly from civil government. 
Any particular group is in the minority. Every sect 
should itself be anxious to avoid the meddling of re- 
ligion with the schools. All men should know that 
toleration was not found sufficient for the framers of 
our Constitution, but that equality was their goal— 
that there was to be such an absolute separation of 
church and state, that civil establishments should be 
free from any connection with religious establishments. 


5 Pierce vs. Society of Sisters and Pierce vs, Hill Military 
Academy, 268 U. 8. 510 (1925). 
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Sensitive on many subjects, human beings always be- 
come most aroused concerning matters of which they 
know not. And the very precepts of the Christian 
religion, of mercy, love and brotherhood, are violated 
in our most sacred institutions when we permit the 
introduction therein, directly or indirectly, of those 
matters of religion which necessarily create division. 


FREEDOM OF SPEECH AND 
ASSEMBLAGE 


FREEDOM OF SPEECH AND ASSEMBLAGE 


Tue VINTONDALE CASE IN THE PENNSYLVANIA COAL 
Mines—WeEst VircInia—SUPPRESSION OF SACCO- 
VanzeTttt Merrtincs In MassacHusETTs AND 
ELseEwHErE—Passaic Durine THE STRIKE—PatT- 
ERSON AND Oruer Cases 


“FreEDom of opinion, of speech, and of the press is our 
most valuable privilege, the very soul of republican insti- 
tutions, the safeguard of all other rights. . . . Nothing 
awakens and improves men so much as free communica- 
tions of thoughts and feelings. 

“If men abandon the right of free discussion; if, awed 
by threats, they suppress their convictions; if rulers suc- 
ceed in silencing every voice but that which approves 
them; if nothing reaches the people but what would lend 
support to men in power—farewell to liberty. The form 
of a free government may remain, but the life, the soul, 
the substance is fled.” 

—Wiiiam Evrery CHannina (1780-1842) 


Sic Semper Dissenters * 


“In the town of Hottentottenville an aged Hottentot, 
Whose name was Hottentotten-Tillypoo, 

Was feebly hottentottering around a vacant lot, 
With a vacant look upon his higgaboo. 


1 Published and copyrighted by Alfred Knopf (1926) in book 
by Clarence Day, Jr., entitled “The Crow’s Nest.” 
93 
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Now ‘higgaboo’ is Hottentot, as you may know, for 
‘face,’ 
And to wear a vacant look upon your face is a disgrace. 
But poor old Mr. Tillypoo, he had no other place, 
Though I understand it grieved him through (and 
thru). 


“He was grubbing up potatoes in an aimless sort of way 
(Which really was the only way he had), 
And an officer was watching him to hear what he might 
say, 
And arrest him if the thing he said was bad. 
For it seems this wretched Tillypoo had gone and had 
the thought | 
That his neighbors didn’t always do exactly as they 
ought; 
And as this was rank sedition, why, they hoped to see 
him caught; 
For it naturally made ’em pretty mad. 


“So the men of Hottentottenville, they passed a little law, 
Which they called the Hotta-Shotta-Shootem Act, 
Which fixed it so the postman was a kind of Grand 

Bashaw, 
Who determined what was false and what was fact. | 
And the postman sentenced Tillypoo, and wouldn’t hear 
his wails, 
But kept him twenty years apiece in all the local jails, 
And said he couldn’t vote no more, and barred him from 
the mails, 
And expressed the hope that this would teach him 
tact. ; 


"Boldouly JO 
S9}81G peyUs ey} ‘episyno Aueduiod [vod vy} Jo azspio Aq foprsur Ayders0os Ag 


‘CZ6L ‘etuvA[Asuusg ‘olTepuoqurA 


FREEDOM OF SPEECH AND ASSEMBLAGE 95 


“Well, the last I heard of Tilly, he was trying not to think, 
And he’d tied a piece of string around his tongue, 

And he never went within a mile of either pen or ink, 
And he always stood when any song was sung. 

And maybe you are thinking that his fate was rather 

tough, 

But what I say is, ‘Not a bit, they didn’t do enough’; 

When anybody differs with you, dammit, treat ’em rough; 
Why, they ought to be bub-boiled alive and hung.” 

—CurarEeNcE Day, JR. 


One can hardly conceive of democratic institutions 
which do not recognize the right of free speech and 
free assemblage. I say ‘“‘right”—not privilege. And 
the test of a right is whether there is interference when 
the persons involved are the most pitiful, the most de- 
fenseless class in the community, when the occasion is 
one of stress and when the views expressed are vio- 
lently unpopular. 

There are those of us who believe that this freedom 
of speech should apply in war time as well as during 
peace. The guarantees in the Constitution make no 
distinction. In Schaefer vs. United States, 251 U.S. 
466, 494-5 (1920), a case based on publication made 
in 1917, Mr. Justice Brandeis in a dissenting opinion, 
in which Mr. Justice Holmes joined, said: 


“Nor will this grave danger end with the passing of the 
war. The constitutional right of free speech has been 
declared to be the same in peace and in war. In peace, 
too, men may differ widely as to what loyalty to our country 
demands, and an intolerant majority, swayed by passion or 
by fear, may be prone in the future, as it has often been 
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in the past, to stamp as disloyal opinions with which it 
disagrees. Convictions such as these, besides abridging 
freedom of speech, threaten freedom of thought and of 
belief.” 


The First Amendment to the Federal Constitution 
says that Congress shall make no law “abridging the 
freedom of speech, or of the press” without excepting 
periods of war when the right is of the greatest im- 
portance. In fact, it has even been suggested that 
a war which people disapprove ought to be opposed 
by them even at the risk of national defeat. And when 
one considers the tremendous weapons of propaganda 
controlled by the ruling power, the effect of social 
pressure, and that any specific war (as opposed to 
war in general) is always popular, it would seem that 
a war whose success is jeopardized by free criticism 
or opposition has little ground for support. Yet 
one can understand the reason approving an “Es- 
pionage” Act which abridges freedom of speech in 
times of “clear and present danger,” to use the words 
of the Supreme Court, even though one can scarcely 
forgive its vindictive misuse. One becomes impatient 
when a Court says there is no conflict with the Con- 
stitution in the Espionage Act. We should feel hap- 
pier if there was no evasion—if the Court would 
simply say that the Constitution and Bill of Rights 
are scrapped during war. At least this would be 
more agreeable to one’s intelligence. A Government 
must assure order and maintain itself. Without our 
fundamental rights, it wouldn’t maintain a de- 
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mocracy; it wouldn’t maintain “America” as we 
know or would like to know America, but it would 
maintain government in America. Why not admit that 
in times of stress, when the country is in danger or 
rather when those in power think it is in danger— 
quite a different thing—we have tyranny. Tyranny 
in war, democracy in peace would be understandable 
and less nauseating if we were honest about it. 

The freedom of speech and assemblage to which I 
refer has to do with propaganda, expressions of opin- 
ion and exhortations and not with direct incitement 
to violence. From the opinions of Mr. Justice Holmes 
and Mr. Justice Brandeis of the Supreme Court, one 
can easily determine the legal line of demarcation. 
(Although the views expressed by these judges often 
appear in dissenting opinions, yet the difference be- 
tween them and the majority of the Court, is not so 
much as to the law, as to its application to the facts 
of the particular case. Where there is a difference, I 
prefer to take my stand with Holmes and Brandeis.) 

It is often said that the guaranties against abridging 
freedom of speech contained in the First Amendment to 
the Federal Constitution, apply only to Federal action 
and that we must look to the Constitutions of the 
States for limitation upon State action. ‘This leaves 
out of consideration the Fourteenth Amendment. As 
was said by Mr. Justice Brandeis, dissenting on another 
point, in Gilbert vs. Minnesota, 254 U. S. 325, 336 
(1920): 


ee 


... The matter is not merely of State concern. The 
State law affects directly the functions of the Federal gov- 
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ernment. It affects rights, privileges and immunities of 
one who is a citizen of the United States; and it deprives 
him of an important part of his liberty.” 


Again, Mr. Justice Holmes in Gitlow vs. New York, 
268 U. S. 652, 672 (1925), said: 


“The general principle of free speech, it seems to me, 
must be taken to be included in the Fourteenth Amendment, 
in view of the scope that has been given to the word ‘liberty’ — 


33 


as there used. ... 


Although this comes from a dissenting opinion, the 
Court does not seem to disagree on this point, for in 
the prevailing opinion Mr. Justice Sanford said: 


“For present purposes we may and do assume that free- 
dom of speech and of the press—which are protected by 
the First Amendment from abridgment by Congress—are 
among the fundamental personal rights and ‘liberties’ pro- 
tected by the due process clause of the Fourteenth Amend- 
ment from impairment by the States.” 


The matter, therefore, is one of Federal law (as well 
as State law where the guarantees exist in State Con- 
stitutions as is the case with practically all of them), 
and the question remains as to what is the test. Re- 
ferring to the Schenck * case, Mr. Justice Holmes said: 


“The question in every case is whether the words used 
are used in such circumstances and are of such a nature as 
to create a clear and present danger that they will bring 
about the substantive evils that (the State) has a right to 
prevent. It is a question of proximity and degree.” 


Referring to the conviction of Gitlow,* he said: 


2 Schenck vs. United States, 240 U. S. 47, 52. 
3 Gitlow vs. New York, 268 N. Y. 652, 673 (1925) infra. 
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“If what I think the correct test is applied, it is mani- 
fest that there was no present danger of an attempt to over- 
throw the government by force on the part of the ad- 
mittedly small minority who shared the defendant’s views. 
It is said that this manifesto was more than a theory, that 
it was an incitement. Every idea is an incitement. It 
offers itself for belief and if believed it is acted on unless 
some other belief outweighs it or some failure of energy 
stifles the movement at its birth. The only difference 
between the expression of an opinion and an incitement 
in the narrower sense is the speaker’s enthusiasm for the 
result. Eloquence may set fire to reason. But whatever 
may be thought of the redundant discourse before us it 
had no chance of starting a present conflagration. If in 
the long run the beliefs expressed in proletarian dictator- 
ship are destined to be accepted by the dominant forces of 
the community, the only meaning of free speech is that they 
should be given their chance and have their way.” 


In a later opinion (Whitney vs. California, 274 U.S. 
357) where Charlotte Anita Whitney was convicted 
under the California Criminal Syndicalism Act for 
membership in the Communist Labor Party, Mr. Jus- 
tice Holmes and Mr. Justice Brandeis joined in a con- 
curring opinion, written by the latter. He said (pp. 
376, 377): 


“Fear of serious injury cannot alone justify suppression 
of free speech and assembly. Men feared witches and 
burnt women. It is the function of speech to free men 
from the bondage of irrational fears. . 

“To courageous, self-reliant men, with confidence in the 
power of free and fearless reasoning applied through the 
processes of popular government, no danger flowing from 
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speech can be deemed clear and present, unless the in- 
cidence of the evil apprehended is so imminent that it may 
befall before there is opportunity for full discussion. If 
there be time to expose through discussion the falsehood 
and fallacies, to avert the evil by the processes of education, 
the remedy to be applied is more speech, not enforced 
silence.” | 


It would seem from this that where there is an oppor- 
tunity for discussion so that there is no imminent 
danger to the State through peaceful processes, free- 
dom of speech and assemblage cannot lawfully be 
abridged. The limitation refers to conditions where 
the State is in danger. 


6é 


. .. this freedom does not deprive a State of the 
primary and essential right of self preservation; which, 
so long as human governments endure, they cannot be 
denied. 


Gitlow vs. New York, supra. 


But 


“The fact that speech is likely to result in some violence 
or in destruction of property is not enough to justify its 
suppression. ‘There must be the probability of serious 
injury to the State. Among free men, the deterrents ordi- 
narily to be applied to prevent crime are education and 
punishment for violations of the law, not abridgement of 


22 5 


the rights of free speech and assembly. 


4Gitlow vs. New York, 268 U. 8. 652, 668, supra (prevailing 
opinion of Mr. Justice Sanford). This proposition is, of course, not 
controverted in the dissenting opinions there or anywhere else. 

5 Whitney vs, California, 274 U. S. 357, 378, supra (concurring 
opinion, Mr. Justice Brandeis). 
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When I refer here to freedom of speech and as- 
semblage, I have in mind normal conditions; that is, 
conditions where the Government, as such, is not in 
danger. It would not be far from the truth to say 
that in the United States to-day, in spite of constitu- 
tional guarantees in every state, that where a matter 
involves unpopular expression on a matter that is close 
to the hearts of the people, freedom of speech and as- 
semblage is fast disappearing, or has disappeared. 
There exists neither an official nor social attitude up- 
holding the Voltairian view, “I do not agree with a 
thing you say, but I would die for your right to say it.” 

The indirect effect of suppression of free discussion 
is perhaps more important than the direct effect, be- 
cause the general atmosphere is permeated by either 
a free or a timid spirit. Travel in an undemocratic 
country and you at once find that along with prohi- 
bition of public free expression comes a general hesi- 
tancy to talk freely, even in private conversation. We 
all had this experience during the War. A year ago 
I felt it in Russia where it seemed that frank social 
intercourse is interdicted by something rather sinister 
lurking in the background. During the War I often 
traveled in Germany and England. When I came to 
Scandinavia, I felt a relaxation, a lack of restraint, 
which resulted, not from any specific pressure in the war 
countries, but from a feeling of once again breathing 
free air. In times and places where freedom of speech 
and assemblage is met with force, one finds diffidence 
and hesitancy in private relations. Tensity is a by- 
product of intolerance. Along with it comes suspicion. 
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Particularly this affects those questions which, being 
closest to the people, are the subjects of greatest in- 
terest and should be subject to freest discussion. ‘Thus 
a force which prohibits public expression and assem- 
blage spreads like the ripples on a pond to repress the 
spirit of freedom everywhere. As witness Vintondale, 
Pennsylvania. . 

On a pleasant spring day in 1922 I was busily en-. 
gaged in my prosaic duties, when I received a telephone 
call from the American Civil Liberties Union, Roger 
Baldwin speaking, “We want you to go down to Cres- 
son, Pennsylvania, and arrange to hold a meeting in 
a non-union town—yes, the strike is on. No, it won’t 
take long. You’ll arrive in the early morning, hold 
your meeting and be back in the evening.” One doesn’t 
like to refuse such a simple request. By nature I am 
inclined to be timid, but never having been in a tight 
corner, I have always managed to cover this with a 
respectably dignified front. 

Arrived at Cresson in the morning, I joined some 
union men in the small office of the United Mine 
Workers’ Journal. Naturally, I inquired why a law- 
yer’s attendance was necessary to assure a pub- 
lic meeting. My auditors smiled indulgently. ‘Well, 
let’s hold a meeting,” I suggested. “We'll go to 
one of these closed towns. ‘Tom, here, will make the 
first talk. Jim will carry on. If there’s any trouble, 
Ill take care of you.” This didn’t arouse much en- 
thusiasm. But, when some one suggested that Attorney 
Hays do the talking, there was unanimous and spirited 
approval. I regarded the attitude as a tribute to my 
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eloquence, though I was a little disturbed by a certain 
jocularity which animated two rather hard-boiled 
youngsters. ‘‘Where shall we go?’”? was the next in- 
quiry. ‘That seemed to be a matter of indifference. 
Somerset County where union organizers were arrested 
on sight, Cambria County filled with State Troop- 
ers and Coal and Iron Police, organized to maintain 
order with machine guns, clubs and rifles? We’d get 
the same reception anywhere. ‘‘What’s the toughest 
town?” ‘Well, there’s Vintondale; we haven’t been able 
to get near the place,” said a union organizer. “Welsh 
here was thrown out at the point of a shotgun a few 
weeks ago. A New York Herald reporter was turned 
back on the public road by an armed guard within a 
few days. No one can get into that town without the 
consent of the Coal Company. ‘There’s not been a 
meeting there in years.” “And,” added Welsh, “the 
United Mine Workers’ Union owns a house there so 
if they won’t let you talk on the street, you can speak 
from the veranda.” 

We drove along beautiful highways marred here and 
there by squalid villages, with coal dumps and tipples 
marking the mines. We passed through Nant-y-Glo, 
neatly set among the hills, continuing along smooth 
roads with mountains and woods on both sides. There 
were two automobile loads, Attorney Clarence Loeb 
from Philadelphia, J. J. Kintner, the union lawyer, 
Julian Rosenberg from New York, and myself. Then 
there were John Gieger and Art Shields, newspaper 
men, William Welsh, union organizer, and some of his 
followers. 
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Suddenly around a turn in the road we reach Vin- 
tondale, in the State of Pennsylvania,—by geography 
inside, by order of the coal company outside, the United 
States of America. ‘Trees flank one side of the road; 
on the other dips a deep, dirty hollow, dotted by slag 
and slate dumps. Railroad tracks run here and there, 
broken by piles up which crawl little cars dumping 
their burdens at the top. On the piles and at other. 
points of vantage are mounted powerful searchlights to 
warn of strangers at night. Machine guns? No doubt. 
An armed guard stands near a sentry booth. In the 
road are obstructions squarely planted to hold up 
traffic. 

In New York I had hardly pictured this scene. 
I had been skeptical when told that no stranger could 
enter Vintondale without molestation. This doubt had 
been emphasized in the drive along the peaceful Penn- 
sylvania hills, through the quiet orderly union towns 
where the only signs of the strike were little groups 
of men loafing around, playing cards, throwing jack- 
knives under the trees, working in the vegetable patches 
or whipping up the quiet streams. 

“Stop” is the order. Our machines sweep by. 
“We'll get you yet,” shouts the guard. I wondered 
what for. We’d done nothing but drive along a public 
highway. No doubt it was lese majesty to ignore an 
order from this armed ruffian. 

We speed up the road across the railroad tracks. 
Clattering hoofs resound behind. ‘The coal and iron 
police, wearing awe-inspiring gray uniforms, belted 
with ammunition, armed with gun and blackjack, are 
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in chase. We round up at the general supply store. 
Other troopers having no insignia but carrying arms 
close in on us. “We know you, you 


! You’re union organizers from Nant-y-Glo. 
Get the hell out of this town.” We pile out of the 
machines. “Who are you men?” we demand. ‘Where 
is the Post Office?” ‘Where is the Mayor’s office; 
we’d like to see the ordinances of this town.” One 
trooper rages at me, “Take a look at this sign,” point- 
ing to a Sheriff’s placard opposite on a corner frame 
building. The placard reads that, in the event of 
_ public disorder, the Sheriff shall order a crowd to dis- 
perse and if they do not do so immediately, may place 
them under arrest. There is no disorder here. “I see 
that—what of it?” I ask. Around us the troopers, 
jeering, yelling and threatening, spur their skittish 
horses. I take my stand on the sidewalk, announcing, 
“TI am going to stand here as long as I damn please.” 
I didn’t. The high-bred horses seemed to be almost 
as nervous as I was. I dodged their hoofs with the 
activity of a mountain goat. We shout inquiries as to 
who these Cossacks are, what laws we are violating, 
and the cause of all the excitement. 

“Bust this up or we'll bust you up,” shouts one while 
hoots, threats and curses come from the others. 
Finally, one Arbogast, the Coal Company Comptroller, 
with the assistance of one of the troopers and a by- 
stander, grabs me by the nape of the neck and the seat 
of the trousers while others are busy with my com- 
panions. ‘There was then impressed on me a clear 
conviction, verified by other experiences, to wit:— 
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when one is in that position he may talk constitutional 
law, insist upon his rights as an American citizen, he 
may proclaim the Declaration of Independence, but all 
the dignity is on the side of the authorities. ‘Now, 
then, into the machine and about your business.” 
Shoving, pushing and hauling, they force us along. 
Finally, as they were about to throw us over the side 


of the car, they desist. ‘‘Now get the hell out of here; | 


you’re collecting a crowd.” It was the troopers who 
collected the crowd. 

We left Vintondale, accompanied to the outskirts 
of the town by cursing mounted men. When we were 
stopped by an obstruction in the street, they would 
pull up their horses whose forelegs would hover omi- 
nously over the automobile. 

Nant-y-Glo was a union town. William Welsh was 
a union organizer. Justice of the Peace Robert Har- 
nish was a union miner elected by union men. We soon 
had warrants for the arrest of John Doe, Richard 
Roe and other members of the well-known “oe” family. 
The Constable was not at his blacksmith’s shop. With 
the High Constable he had gone fishing. Before long 
we collected them and started back for Vintondale. 

Again the obstructed road. Again the entrance 
guard. Again the thundering hoofs behind the ma- 
chine. The railroad crossing was blocked by a long 
freight train. “Back up, Walter: we’re in a hurry,” 
shouted Cooney, a union engineer who, on a day off, was 
driving our car. Like a toy train, the cars obediently 
moved away. We sped over the tracks, down the nar- 
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row dingy street, around the corner, pulling up short 
at the town center,—the company store. 

“What the hell are you doing here now?” yelled the 
mounted men. 

“You’re under arrest,” said the Constable. As armed 
guards, one after another, galloped up to initiate and 
quell a disturbance, they were served with warrants. 
The coal and iron police of Vintondale were pained 
and surprised. ‘This was not according to Hoyle. 
The Vinton Colliery Company did not pay them for 
this. The Company Comptroller arrived in his ma- 
chine. This situation was unique. Outsiders caus- 
ing trouble in his peaceful community! The Comp- 
troller sped away. 

How he got back to the company supply office we 
never knew, but there must have been a rear entrance, 
for presently we heard rumors that the Company Super- 
intendent, the Comptroller, Justice of the Peace Blew- 
ett and Justice Daly were closeted in the office with 
the Constable. The Constable reported that a voice on 
the telephone, claiming to be the County District 
Attorney, advised that Justice Daly might accept bail 
for the arrested policemen. We did not know till 
later that the voice was unauthenticated. 

As a lawyer, representing the Union, I made my 
way up the outside steps of the building to make 
inquiry about the date for trial. “Get out of there,” 
shouted the Comptroller, mysteriously appearing be- 
low. “Arrest that man for trespass,’—this to two 
troopers who unexpectedly loomed on the landing above. 
“I want to see the Justice,” I said. The troopers 


108 LET FREEDOM RING 


grabbed me, hustled me off to the lock-up and into a 
three by six cell, littered with scraps of paper, cigar 
butts and refuse, and containing an iron bed covered 
with a filthy blanket, and a toilet. “And you call 
yourselves men!” said I. - “What the hell you want 
to stir up a row for? The people here are satisfied,” 
was the answer. “What would they do if they 
weren’t?” IT asked. “You talk like a lawyer,” was the © 
reply. 

I have often thought that the civilization of a town 
may be judged by its jails. If so, that of Vintondale 
was very low in the scale. 

After a time it was discovered that they had 
locked up a lawyer, not just a coal miner. I wondered 
why this should make any difference. Soon came a 
trooper to the cell holding out a paper. ‘“‘Here’s a 
warrant for your arrest.” ‘You can’t serve that 
now; I’ve already been arrested.” ‘Do you want to 
see the Justice?” We proceeded to the front of the 
garage-like structure where Mr. Justice Blewett, col- 
larless and unshaven, appeared, having just finished 
personally providing bail for my defendants. The 
next paper he signed was the warrant for my arrest. 
The Justice’s signature was a power. It bailed the 
company men and jailed me. “We want to get through 
with this,” said Justice Blewett. “I am ready for 
trial.” Then the following: 


Justice Blewett: All right, I find you guilty and fine 
you $5. 

Prisoner: I insist on a trial. 

Justice: I was near enough; I know what happened. 
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Prisoner: I want a trial. There are people all over the 
United States interested to know what happens jn these 
closed towns. 

Justice: You don’t have, to pay the $5 if you get out 
of town. . 

Prisoner: I won’t pay the $5 and I won’t get out of 
town. I want a trial. 

Justice: Well, it’s all over. 

Prisoner: I won’t let a verdict of guilty stand against 
me. 

Justice: Then you’re not guilty. 


The court adjourned. 

As I came out of the jail the troopers were clattering 
up and down the street while curious onlookers scuttled 
into the byways. 

The chief of the coal and iron police, a handsome 
figure smartly uniformed, belt bulging with ammuni- 
tion, shook his club at me, and shouted: “You needn’t 
think you can intimidate me.” He and the others, out 
on bail, pursued our machines to the outskirts. 

As we reached the end of the street, I noted an 
American flag, emblem of freedom, at the top of a 
tower mast, flying bravely over the Borough of Vin- 
tondale. I wondered what significance it had for the 
foreign-born miners. 

A few days later the coal and iron police came up 
for arraignment. The striking vocabulary of forceful 
profanity, exhibited by them on our excursion to Vin- 
tondale, was not superior to that displayed by the 
union miners of Nant-y-Glo when their traditional 
enemies appeared. In originality, variety and vigor, 
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epithetical honors were about even. ‘‘We’ll cut your 
heart out,” was the miners’ promise to the police. 
Considerable persuasion was required to stop stoning 
of the visitors. The defendants were enthusiastically 
held for the Grand Jury by Justice Harnish, the union 
Justice of the Peace. They had about as much chance 
as union miners have before a Justice of the Peace 
in a non-union town. | 

All of which goes to show—if proof is necessary— 
that men are much alike; and that courts—or at least 
some courts—are not unmindful of the pervading at- 
mosphere. The tensity of feeling engendered by force 
finds much the same expression everywhere. The cause 
of the massacre at Herrin, Illinois, is readily under- 
standable to one familiar with the spirit of outrage 
resulting from the bullying and repression on the part 
of armed guards there. ‘Through the course of history, 
it has been found that freedom is safer than repression ; 
that conditions are actually more stable where each side 
recognizes the fundamental rights of the other; that 
disorder springs from emotions; that force and bru- 
tality result from anger and hate; that free expres- 
sion, assemblies and parades are a safety valve, a 
method of letting off steam; that democracy as 
a philosophy, giving the individual a sense that he 
has some power over his conditions, is sounder than 
a tyranny which arouses resentment and provides no 
form of release. 

On many occasions I talked this over with members 
of the State Constabulary, the coal and iron police, 
mine owners and operators. ‘Why did they interfere 
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with meetings, prevent the distribution of literature, 
break up groups of men and parades?” The answer 
was always the same,—and plausible. Why should they 
permit incitements to disorder? ‘They knew that any 
meeting would lead to lawlessness and the destruction 
of property. In time of strike the unions always raise 
“hell.” Why give them the chance? I was not sur- 
prised at the attitude for I have heard the same view 
expressed by learned judges from the bench. “Do 
you mean to say, Mr. Hays, that if the police have 
reason to believe that a meeting will be disorderly, or 
that a speaker intends to incite a crowd to violence, 
that they have no power to interfere?” My reply that 
I meant just that has often been met by a growl. I 
would refer to Thomas Jefferson’s distinction between 
words and “overt acts,’ and insist that freedom of 
speech and assemblage meant that or nothing. I find 
Jefferson’s name is a tradition, his words an aggrava- 
tion. The fallacy of these fearful gentlemen lies in 
their assumption that freedom will mean disorder, which 
implies the right to determine just where the line of 
demarcation lies, and how far it is safe to recognize 
the rights of other men. Those in power, whether they 
be capitalists, mine operators, labor-leaders, mayors or 
police officers, appear to believe not in liberty, but in 
order. The business of the police, or at any rate their 
psychology, is to maintain order, not necessarily to 
protect rights, particularly rights of men so unreason- 
able as to wish to exercise them whatever the conse- 
quences. Such men appear to be on the lunatic fringe 
anyhow. To a policeman, concussion is more effective 
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than discussion. And it is naturally difficult for a coal 
and iron policeman to imagine that union organizers 
have any purpose except to cause trouble. In a non- 
union town this is perhaps true in a sense, since the 
object is to unionize the men. And these officers, paid 
by the coal companies, intend to prevent that, or any 
other disorder. But interference, induced by fear of 
what might happen, cannot be justified if freedom is to » 
endure. Tyrants are always induced by fear. Democ- 
racy assumes that there is more safety in taking a 
chance. 

As was said by J. G. Brooks in an article on “Prob- 
lems of Police Administration” (Vol. 8, Papers and 
Proceedings of the American Sociological Society) : 


ce 


. . » No lesson is clearer than the danger of permit- 
ting average officials to act on ‘tendencies, to guess that 
some violence will befall unless assembly or speech is 
choked off in good time. From few causes has public 
security suffered more than from hysterical pre-judgments 
as to what is likely to occur unless somebody is first knocked 
about. This is invariably the mark of the crudest and 
least efficient policing of assemblages.” 


The fact is, curious as it may seem to policemen, that 
“what might happen” seldom does, if they let people 
alone. We taught this lesson. 

While these proceedings were pending, we were busy 
preparing papers to enjoin interference with meetings. 
Fortunately the United Mine Workers owned a house 
and lot in Vintondale, so that we could base our peti- 
tion for an injunction on the violation of a tangible 
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property right. Also the barber of the town and a 
storekeeper averred that business was not as good as it 
might be in Vintondale; that they had a right to the 
custom which union men would provide, particularly 
if these men were permitted to come freely and hold 
meetings. Thus we had a readily understandable 
business proposition. It is unfortunate that one should 
be obliged to make this kind of presentation, for the 
wrong lay in the denial of civil right, which in itself 
has often been held to be a property right. But real 
estate and barbering (shaves, haircuts, and bobs) seem 
stronger pillars of support in court than liberty. ‘The 
Chinese have rioted to save their queues (in fact, 
a Supreme Court decision has disapproved a San Fran- 
cisco ordinance pursuant to which if a person was 
arrested, his hair should be cut, as discriminating’ 
against the Chinese) and when Peter the Great tried 
to Europeanize the Russians by cutting off their 
beards, there was great resentment. I am not aware, 
however, of any important revolution in history caused 
by the “hair” question. There has been bloodshed over 
real estate, but by and large the great political revolu- 
tions have concerned liberty. But these revolutions 
were not strictly legal. 

Having prepared the papers for an injunction I 
went home, to return some days later to Ebensburg, 
Pennsylvania, the county seat. We appeared before 
the Grand Jury which then and there brought in an 
indictment for assault and battery against the coal and 
iron policemen of Vintondale. Also, I came to argue 
the injunction. 
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Word had been passed around, among the coal dig- 
gers, to attend court on the hearing. The circular 
courtroom was crowded with union miners, some sitting, 
some standing, some crouched on their haunches in 
true miner fashion through two long hours of technical 
argument. The bill was objected to on various 
grounds. It was claimed that there was a “multifari- 
ousness of parties plaintiff”; that the American Civil 


Liberties Union, members thereof, the barber shop pro- 


prietor, the feed-store man and the United Mine 
Workers had no legal right all to join in one com- 
plaint; that the rights violated were different as to 
each. We countered with the argument that riparian 
owners might join in a suit against one who fouled 
a stream. Our audience approved the answer. Ob- 
jection was made that no injunction would lie ‘to 
prevent police officers from enforcing the criminal law, 
and as policemen never do anything else, no injunction 
should be granted against them. We retorted that we 
merely wished to enjoin them, from violating the law. 
We quoted Judge Gaynor’s memorable remark that “a 
policeman is merely a citizen in blue clothes with brass 
buttons,” and is amenable to an injunction to the same 
extent as any private citizen if there is reasonable 
cause to believe he intends to violate the rights of 
others. 

The defendants insisted that they were acting within 
the Sheriff’s proclamation which provided that meet- 
ings might be broken up under certain circumstances, 
assuming, as is usually done under these circumstances, 
that the Sheriff’s proclamation was law. We asked 


PS 
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the court to make a definite ruling to the effect that 
the Sheriff did not make the law and that the procla- 
mation had no effect other than to give notice. We 


referred to an early statement from “Coke Reports” 
Lyon 2) : 


e¢ 


... The King cannot create any offense by his 
prohibition or proclamation which was not an offense 
before, for that was to change the law, and to make an 
offense which was not; for... that which cannot be 
punished without proclamation cannot be punished with 
it ... but never was seen any indictment to conclude 
contra regiam proclamationem.” 


The court interjected: “Of course, the Sheriff’s procla- 
mation is not the law,” to which we responded that 
we knew that and the court knew that and the miners 
knew that, but public officials did not seem to know it. 

As Judge McCann indicated approval or disap- 
proval, the response of the miners in the courtroom. was 
instant. If the Judge showed a favorable view on 
some point, the audience brightened; if the tendency 
were the other way, the dissatisfaction was evident. 
Patiently the union miners waited. 'They did not ex- 
press themselves volubly, but there was no mistaking 
their attitude. 

We argued that the law was the only answer to 
force; that property rights were inviolate; that the 
court should be no less jealous of the right to human 
liberty. We pointed out that where courts are power- 
less to prevent improper acts of repression, history has 
shown that citizens will be driven to take the law into 
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their own hands; that radicalism and revolution have 
always been so induced. We referred to the Pennsyl- 
vania Bill of Rights which says: 


“The free communication of thoughts and opinions is 
one of the invaluable rights of man and every citizen may 
freely speak, write and print on any subject, being re- 
sponsible for the abuse of that liberty.” 


We referred to the Pennsylvania case of Spayd vs. 
Ringing Rock Lodge, 270 Pa. 67, where Chief Justice 
Moschzisker said as to these rights: 


“The rights above noted cannot lawfully be infringed, 
even momentarily, by individuals any more than by the 
Statevitself. enc. | 

“The Constitution does not confer the right, but guaran- 
tees its free exercise—without let or hindrance from those 
in authority, at all times under any and all circumstances. 

“|... Chief Justice Waite in U. 8S. v. Cruikshank, 
92 U. S. 542, 551, speaking of the closely related privi- 
lege of the people to assemble for lawful purposes, said: 
“The right . . . with the obligation on the part of the 
states to afford it protection, existed long before the adop- 
tion of the (Federal) Constitution; in fact, it is, and 
always has been, one of the attributes of citizenship under 
a free government.’ ”’ 

All this seems clear enough, yet it must be admitted 
that the procedure was unusual. Injunctions were 
common against the miners. In fact, one was out- 
standing at the time. But injunctions against a coal 
company, and the police, that was another matter. 
Judge McCann refused to enjoin-interference with 
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members of the American Civil Liberties Union or with 
newspaper men who alleged that their business was 
interfered with by their inability to obtain news, or to 
shopkeepers who alleged that they had lost customers. 
But the good fortune of owning a piece of real estate 
in Vintondale led to the granting of a preliminary in- 
junction on behalf of John Brophy, David Cowan, 
William Welsh and James Mark to restrain inter- 
ference with the holding of a meeting on the mine 
workers’ property. 
_ This served the purpose admirably. ‘The miners 
were pleased with Judge McCann. We were then in- 
formed that Mr. Justice Kephart of the Supreme 
Court had stated-that he feared that any meeting in 
Vintondale would lead to bloodshed and that if appli- 
cation was made to him he would grant a writ of 
supersedeas. This would practically restrain the 
operation of the injunction. Knowing, however, that 
it would take time to prepare the papers to make 
application for such a writ, we concluded to hold a 
meeting immediately in the Borough of Vintondale. 

Word was sent to miners in the vicinity and auto- 
mobiles loaded with cheering, exultant union men made 
their way to the little house owned by the United 
Mine Workers’ Union at Vintondale. The guard at 
the entrance of the village, the coal and iron police 
were served with the court paper. They accepted it 
without enthusiasm. 

We crowded on the grass in front of the veranda 
from which various speakers addressed the crowd. Be- 
low, in a small space, were packed these brawny, 
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swarthy, determined union men. Across the street in 
a thin line backed up against the coal company build- 
ings were non-union miners. At the window in the 
company office were the superintendent and the secre- 
tary of the coal company. Up and down the street 
rode coal and iron policemen sitting their horses with 
an aggrieved dignity. Not a non-union man dared 
cross the road, but our voices were loud enough to 
reach them as well as the coal company officers. 

To the joy of the union workers we referred to the 
company officers as un-American and Bolsheviks, men 
who would rule by force and overturn the institutions 
of this country. We pointed out that Vintondale was 
still in America. and suggested that our pilgrimage was 
in, a sense a vanguard of the march of freedom to this 
little town. 

Was there disorder? Of course not. Was there 
bloodshed? Of course not. 

They had. the guns. We had the law. 

Ordinarily the coal and iron police, paid by the 
company, and contemptuous of the coal miner, have 
both guns and the power of the law. The power is 
more potent than the law itself. Restraint and respect 
for the liberties and rights of others would be too 
much to expect under such circumstances. 

We reflected with amusement that had our original 
meeting been permitted, there would have been no ex- 
citement and our crowd, consisting mainly of lawyers 
and newspaper men, would have constituted both 
speakers and audience. Whereas through the violent 
actions of the police we had an opportunity to hold a 
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meeting’ which aroused considerable public interest. 
Ordinarily one can trust tyrants to make these issues 
clear. Almost invariably they provide a good show. 

I had occasion to note this some time later, when 
with two others I arrived in Vintondale at about six 
o’clock in the evening to hold another meeting. The 
street was dark, the night was cold. There were few 
people about. I mounted the steps to talk, but it was 
dull and uninteresting to express oneself in those sur- 
roundings to men who were in absolute agreement. 
_After about two minutes I suggested to one of the 
others that he take my place. This seemed useless. 
We agreed that we had made our point and somewhat 
ingloriously went our way. 

Returning to Ebensburg after the meeting, we were 
served with the writ granted by Justice Kephart. 
When the Supreme Court later considered the pro- 
priety of this, they dismissed the proceeding,® but the 
writ itself took the keen edge off our victory. The 
strike was over before the court passed on the ques- 
tion of whether the injunction had been properly 
granted. 

Some time later we appeared against the coal and 
iron police in the criminal prosecution for assault. The 
defense claimed that we had gone to Vintondale with 
the express purpose of violating a Sheriff’s proclama- 
tion, apparently entirely unmindful of the fact that it 
had already been held that a Sheriff’s proclamation is 
not the law. They contended that though we were 


6 Welsh vs. Vinton Collieries Co., 71 Pittsburgh Legal Journal 
(Pa.) 209. 
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ordered out of town, we were handled with great 
propriety and the utmost gentleness, by the host of 
armed guards hired to keep peace in this town of about 
a thousand inhabitants. Some thirty witnesses testified 
for the defense as against six or seven for the prosecu- 
tion. The Judge charged that the question was one 
of credibility. | 


After about two hours’ delay the jury returned, © 


having found the defendants guilty of assault. They 
were sentenced to small fines and ordered to pay the 
costs of prosecution. ‘The moral effect was salutary 
and the victory heartening to the union miners. On the 
jury had sat two coal operators and yet they had joined 
in the verdict. ‘The union men were so accustomed 
to playing the parts of defendants that when on this 
occasion they were prosecutors and were successful, 
they felt a new interest in the possibility of court 
processes. In place of a cynicism which ordinarily led 
them to ask “What’s the use,” they came to see that 
after all the courts were not invariably on the side of 
the employer. 

While the issue was one of fact, the real interest 
centered around the question raised by the defendants’ 
attorney, Percy Allen Rose of Johnstown: “What busi- 
ness is it of yours?” Since none of us lived in Vinton- 
dale, this query seemed a crushing retort to any charge 
of assault. 

It was a hard question to answer. I wondered really 
what business it was of mine. I am a New York at- 
torney. My business chiefly centers in corporate and 
commercial matters. Prior to this little adventure, I 
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had known none of the union miners and little about 
the strike. But then I reflected that anything in which 
one is interested becomes his business, and this to the 
extent that he interests himself. I told the jury that 
every once in a while a man is moved to do some- 
thing from which he does not derive direct. benefit. 
Of course, this is true. He acts because his nervous 
system responds pleasurably to the altruistic emotions 
aroused. In other words, he gets a “kick” out of it. 
Yet I put the thought before the jury in words of far 
nobler expression. I said that, as a lawyer and citizen, 
I was sworn to uphold the laws and Constitution of 
the United States, and that that was what I was doing 
when I went into Vintondale and was manhandled by a 
crowd of gunmen. 

I am not proud of having put the proposition just 
that way, but it got across with a Cambria County 
jury. To a group of rationalists I probably would 
say that I had for some time been a member of the 
American Civil Liberties Union: that I believed in 
liberty and that I would feel uncomfortable if I just 
did nothing about it. I would probably add that I 
had made speeches on the subject of the Constitution 
and the Bills of Rights; that the matter had become 
more or less of a hobby and that a request from the 
American Civil Liberties Union to take some part 
would be difficult to ignore. After all, one’s activities 
in matters that do not seem to concern him personally 
are perhaps most intensely personal. 

Largely through the instrumentality of Samuel 
Untermyer, the noted New York lawyer, we induced 
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Governor Pinchot of Pennsylvania to investigate the 
tyranny of the coal and iron police. We suggested 
that a Governor’s proclamation, restating the funda- 
mental rights guaranteed the citizen, with special ref- 
erence to violations by police officials, would be effec- 
tive. The Governor declined to take this course, but 
the mere fact that he was looking into the matter was 


of value in bringing to public attention the lawlessness — 


of the coal and iron police. 

An injunction suit, a criminal prosecution and an 
investigation by the Governor, were the satisfactory 
product of our activities on that one day, and to them 
we added a civil suit in New York against the Vinton 
Collieries Company, claiming damages for assault, bat- 
tery and false imprisonment. By the time the case 
came to trial the issues were dead. We lost the case, 
the skeptical New York jury concluding that we had 
provoked the assault. Doesn’t government depend 
upon obedience to the police? Had we stopped at the 
entrance to the town at the command of the officer, 
there would have been no trouble. They were right. 
There would have been no trouble. Nor would there 
have been trouble had we peacefully stayed at home. 

My visits to the Pennsylvania coal fields were 
punctuated by interesting incidents. Ordinarily when 
I arrived I would find that Powers Hapgood, ardent 
union organizer, had just been locked up. The usual 
charge was trespass. As an answer I would have a 
warrant issued against the arresting officer. The cases 
would appear before the same Justice of the Peace. I 
would point out that if Hapgood was not guilty of 
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trespass, then the officer was guilty of assault. The 
Judge would reserve decision until he had heard both 
cases. Then, against my expostulations, he would 
trade one for the other and both defendants would be 
acquitted. 

Powers Hapgood is a Harvard graduate of distin- 
guished family, interested in practical economics, 
unionism and freedom. ‘Though young: in years, he is 
reasonably familiar with the inside of various jails. 
He has achieved distinction as a union organizer and 
to him, in the strike of 1922, was entrusted the care of 
union tent colonies. He had difficulty “‘getting men 
out” when his persuasion was met by counter-argument 
on the part of the operators. But when lawlessness 
prevailed, when he was thrown out of town or jailed, 
he found a fruitful field. On one occasion an operator 
told me he quite understood my activities. After all, 
I was a lawyer employed to represent the side that re- 
tained me. “But that fellow Hapgood,” said he, 
“comes of a good family, has a good education and 
doesn’t have to earn a living by stirring up dissatisfac- 
tion. He’s just a plain, lowdown S.O.B.” I asked 
him what would be his opinion if he thought I was an 
unpaid volunteer. “I couldn’t believe it,” he answered. 
“‘You seem like a reasonable fellow, but if you’re not 
getting paid for it, you’re just as bad as he is.” 

The position of the Pennsylvania operator is ad- 
mittedly difficult. He must compete -with the non- 
union field of West Virginia; nor is he permitted to 
“conspire” with the union to organize those fields. He 
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might well paraphrase Lincoln—“‘You can’t run an in- 
dustry half slave and half free.” 

Following our visits, the Borough of Vintondale de- 
cided to prevent undesirable meetings in a lawful way. 
The new method was that of the “municipal ordinance” 
—a device declared constitutional in New York and 
Pennsylvania, supported (though weakly) by precedent 
of the United States Supreme Court in a case where © 
the facts were somewhat dissimilar.’ A town regulation 
provides that no meeting may be held without a permit 
from the Burgess or Mayor—whatever that important 
functionary may be called. This is claimed to be within 
the police power, for a city has the right to control its 
streets in view of traffic requirements, or its halls be- 
cause of the necessity for fire protection. No Mayor, in 
denying permits to union men, Socialists or radicals, 
while granting them to Republicans and Democrats, is 
moved by any consideration other than public safety. 
Certainly this is so when the case gets to court. It is 
a clever method and effective. 

A union meeting was broken up in Duquesne, Penn- 
sylvania, and the speaker arrested. The Mayor stated 
that Jesus Christ himself could not speak in Duquesne 
on the labor question, the evident and probably true 
assumption being that Jesus would be on the side of 
the workers. The constitutionality of the ordinance 
was upheld in that case.* Yet the Pennsylvania Bill 
of Rights guarantees free speech and assemblage. In 
New York State, the same situation arose in Mount 


7 Davis vs. Massachusetts, 167 U. S. 43 (1897). 
8 Duquesne City vs, Fincke, 269 Penn. State Rep. 112 (1920). 
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Vernon. Socialists were denied a permit. John 
Haynes Holmes, Norman Thomas and Rose Schneider- 
man took up the challenge. On the streets of the city 
they read the Bill of Rights of the New York Constitu- 
tion. ‘“Where’s your permit?” ‘We don’t need one.” 
“Come along.” <A writ of habeas corpus was granted ; 
on appeal this was reversed. The ordinance was held 
constitutional.® The city was within its rights, for were 
not the streets and traffic thereon a proper subject for 
municipal regulation? The United States Supreme 
Court refused to interfere. It is, of course, possible 
that one may obtain a writ of mandamus to compel 
the granting of a permit. No doubt a meeting can wait 
while the matter is pending before the courts. But a 
practical way immediately to raise the question by 
writs of habeas corpus after arrest, is disapproved. 
The Supreme Court of Connecticut, in a test case with 
McAllister Coleman as the victim, found such an ordi- 
nance unconstitutional, but that is a small part of 
the United States.*° Boston used the municipal ordi- 
nance to prevent meetings to discuss the Sacco-Van- 
zetti case. Probably people may still hold meetings 
without permit where such ordinances are in force. 
They need merely hire a lot and gather the assemblage 
by airplane. 

When the general strike was over, the wages of the 
non-union miners of Vintondale were materially re- 


9People ex rel Thomas F. Doyle, William C. Chambers and 
Blanche M. Hays vs. George C. Atwell, Chief of Police, 797 A. D. 
225, (1921); 232.N. Y. 96 (1921); 261 U. S. 590 (1923), 

10 The State of Connecticut vs. McAllister Coleman, 96 Conn. 
190 (1921). 
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duced. Promptly the men went on strike. Interested, 
we decided to hold a public meeting. No guard ob- 
structed the public highway. Butalla, my former 
_ trooper jailer, was found in the main street in front 
of the company store. ‘What can we do for you?” he 
inquired. ‘‘We want to hold a meeting.” ‘We haven’t 
much of a hall,” said he, “but we can arrange for a 
field near-by.” The meeting was held. ‘There was no: 
excitement and little enthusiasm. Auditors were few 
in number. “We don’t have any trouble any more,” 
said Butalla as we drove away. “Perhaps you fellows © 
were right after all.” 

The issue of free speech and assemblage is never 
settled through any particular effort. Liberty is in 
the spirit. Unless people believe in freedom, unless it 
is of the atmosphere a community breathes, the rights 
of citizens are not recognized. While in Pennsylvania 
I endeavored to form branches of the American Civil 
Liberties. Union, realizing that Vintondale could not ex- 
ist were a public sentiment opposed to such conditions. 
I approached business men and lawyers. Most of them 
were somehow connected with the railroads, oil com- 
panies or coal operators, or if not, they hoped to be. 
Rarely did they give this as a reason for refusiny to 
join. ‘They would scan the list of directors of the 
union, names of Conservatives, Liberals, and Radicals, 
Republicans, Democrats, Progressives, Socialists and 
Bolsheviks. They would be associated with no move- 
ment with which William Z. Foster or Elizabeth Gurley 
Flynn was connected. They failed to see that an or- 
ganization confined to the issue of civil liberty and 
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sincere in its pursuit must necessarily be composed of 
people of different views; that its efforts would be 
mostly devoted to the protection of the unpopular. 
A suggestion that they form their own organization 
was met with complete indifference and apathy. 

The American Civil Liberties Union in almost every 
case is on the unpopular or disapproved side. We are 
seldom called upon for assistance otherwise. There- 
fore, in California, we are associated in the public mind 
with the I.W.W.; in the South with the negroes or the 
atheists ; in Pennsylvania, West Virginia and New Jer- 
sey with labor “agitators”; in Michigan and elsewhere 
with the Workers’ Party; in Albany with birth con- 
trol; in Boston with the Ku Klux Klan and anarchists. 
Our enemies have little doubt that we are financed from 
Moscow. 

Usually when an issue of importance arises, one fights 
not only for the thing immediately involved, but he 
again takes up the battle for liberty supposed to have 
been won hundreds of years ago. I have-before me a re- 
port of the Cheswick case in Pennsylvania, where on Au- 
gust 22, 1927, a meeting, held to discuss the Sacco- 
Vanzetti case, was scattered by State Troopers. More 
than two hundred persons, including women and chil- 
dren, were injured when troopers used poison gas and 
clubs brutally to disperse this meeting which was pro- 
ceeding peaceably on private property some distance 
from the highway. One trooper was killed in the 
fracas, stirred up by this unprovoked assault. Several 
workers are now in jail. 

This narrative of the Pennsylvania coal mines in 
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time of strike is valuable only in so far as it reflects a 
general condition. ‘The situation is by no means con- 
fined to the Pittsburgh district, nor to Pennsylvania. 
In 1923 we took a jaunt to Logan, West Virginia, a 
non-union territory under the control of Sheriff Don 
Chafin, himself a coal operator and swaggering auto- 
crat of the county. He advised us over the long- 
distance telephone that no meeting would be permitted. 
Logan is a quict community set in the hills at the end 
of a narrow gauge railroad line. On the way we passed 
drab, colorless shanties, the so-called homes of the 
workers. Logan was jammed with miners and railroad 
men from many parts of the county, attracted by the 
unusual spectacle of a public meeting. They had 
come with the eager expectation of seeing us assaulted 
and hustled to jail for braving “Two-Gun” Don. Ar- 
rived in town we tried to find this terror. A moun- 
taineer in the corridor of the courthouse said, ‘‘Don’s 
in there.” We rapped at the door. No answer. We 
went to Don’s house where his bright-faced boy said, 
“Sure, Dad’s at the courthouse.”? Our efforts were 
fruitless. Don wasn’t around. In the evening we 
mounted the courthouse steps. Dr. Huntington, asso- 
ciate editor of Christian Work, talked on free speech: 
“Christ practiced free speech and they killed Him for 
it.” He drew the parallel between ancient Pharisees 
and modern coal operators. Behind him prowled Don 
Chafin and a number of deputies. 

When we flung the question, “Do you know that the 
name of Logan is a national scandal?” there came a 
roar of cheering approval from the crowd. “Free 
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speech in Logan,” said one of the speakers, “means talk- 
ing in public about the very things that interest Logan 
County. It means talking about the rights of repre- 
sentatives of the Miners’ Union: it means talking about 
the representatives of the operators’ association, what 
they do and how they do it.” There was no disorder, 
although we were later informed that had we talked a 
few minutes longer, Don Chafin’s cohorts, already 
sorely tried, would have taken action. After the meet- 
ing, a disapproving bystander remarked: “Why don’t 
you fellows stay in New York and attend to your own 
evils? I understand there are lots of prostitutes up 
there who might require your attention.” 

When the American Civil Liberties Union held its 
meeting but a few weeks later we learned that one of 
our supporters, Maston White, had been beaten on the 
street late at night by one of Chafin’s deputies and lay 
in the hospital seriously wounded. 

Don Chafin is now in jail, not for assault, not for 
tyranny, not for any of the serious crimes he committed 
against the poor miners in the name of the law, but 
for bootlegging. Perhaps in modern civilization this is 
a more serious crime. 

Boston is more elegant, cultured and dignified than 
Logan, West Virginia. ‘There the authorities prevent 
public meetings by exercising pressure upon owners of 
halls and by use of the municipal ordinance requiring 
a permit in advance. The American Civil Liberties 
Union was once called to the assistance of the Ku Klux 
Klan who insisted upon their right to hold a meeting 
in Boston. We responded, not, however, without first 
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pointing out to the Grand Dragons that, although as 
Americans we believed in their right to hold meetings, 
yet as individuals we felt a sneaking satisfaction that 
they should feel the hand of oppression. Also in Bos- 
ton we came to the assistance of Margaret Sanger, 
who wished to hold a meeting to discuss birth control. 
In Albany, New York, we likewise found meetings on 
this subject prohibited. 

But Boston most clearly showed its hand in the pro- 
hibition of meetings to discuss the Sacco-Vanzetti case 
and this at a time when there was real reason why 
people should want to discuss this case. Superinten- 
dent of Police Crowley said, “You can hold a meeting 
on the Commons, but you need a permit.” “Where 
can we get a permit?” “Well, I am not sure about 
that.” ‘Can we use the permit of some other organiza- 
tion?” “I won’t answer those questions.” The So- 
cialists allowed their annual permit to be used by 
Sacco-Vanzetti sympathizers. The permit was re- 
voked. Powers Hapgood, to whom I have referred be- 
fore, laid down his mining tools, and came to Boston. 
He was arrested for speaking without a permit. The 
arrest was lawful. The courts had held in the case 
of Davis vs. Massachusetts, passed on in the United 
States Supreme Court,”* that the Municipal authorities 
had the right to demand a permit, as the protection of 
the lawns and flowers of the park was within their 
purview. 

The Sacco-Vanzetti case aroused the furor of the 
world. Thousands of people in practically every coun- 


11 Davis vs. Massachusetts, 167 U. S. 43 (1897) supra. 
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try held meetings of indignation, outrage, resentment 
and protest. Boston was quiet, though tense. After 
Powers Hapgood was arrested for speaking on the 
Common without a permit, a new and more serious 
charge was laid against him, worded that he 

“, . . together with divers other evil-disposed persons to 
the number of twelve and more, whose names are to the 
said McTiernan unknown, unlawfully, riotously and rout- 
ously did assemble and gather together, to the disturb- 
ance of the public peace, and being so then and there as- 
-sembled and gathered together in and upon said McTier- 
nan then and there unlawfully, riotously and routously 
did beat, wound and ill-treat, and other wrongs to the said 
McTiernan then and there unlawfully, riotously and rout- 
ously did, against the law, peace and dignity of said 
Commonwealth.” 


On analysis it appears that this is a common law 
charge of riot. Defense of Sacco-Vanzetti sympa- 
thizers was not conducive to a Boston lawyer’s popu- 
larity, yet Joe Bierak and Frank Lichtenstein nobly 
answered the call. ‘The case was carried to the Su- 
perior Criminal Court where it was later tried before 
a jury. The charge was that Hapgood conspired with 
twelve other like evil-minded persons, yet it appeared 
that only Hapgood and one Carvotta were arrested 
and this because no one else was disorderly. The 
charge itself was an afterthought, having been made a 
day after that of the original arrest. Superintendent 
Crowley of the Boston police, after stating that there 
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was a large and menacing crowd, testified on cross- 
examination: 


Q. When the arrest was made, when the police appeared 
on the scene, it attracted people there, didn’t it? 

A. Yes, sir. When the arrests were made then the 
people all surged or came there from all parts of the 
Common. | 


Q. There was a crowd around there when Hapgood was 
arrested? 

A. A large crowd. 

Q. And that increased hugely? 

Ay) Yesyi-sir, 

Q. Before that time Hapgood had been speaking, 
hadn’t he? 

A. Yes, sir, he had, but I didn’t hear what he said. 

Q. And the congregation was orderly before the arrest? 

A. Orderly—as much as a large crowd usually is. 


The police were there to preserve order, to arrest 
disorderly persons. ‘They did not discriminate against 
Hapgood but: 


Q. You say some one in the crowd shouted “Kill them” 
after Hapgood was in your care? 
Yes, sir. 
You are Superintendent of the Police of Boston? 
Yes, sir. 
Did you have the man arrested? 
I do not get that question. 


POrPo p 


© 


Did it occur to you to arrest that man? 
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A. Well— 


Q. Answer my question, did it occur to you to arrest 


that man? 
A. No, sir. 


Apparently, speaking on the Common without a per- 
mit was more serious than threats to kill. Excitement 


was created, so the police testified, by a cheering crowd. 
Mr. Mikolajewski testified : 


Q. Officer, are people disorderly when they cheer? 
A. I would call it such. 

Q. Always? 

A. Not always. 

Q. 


It depends upon whether you approve of the thing 
they are cheering for, doesn’t it? 
A. It all depends. 


Officer Murphy testified on cross-examination: 


Q. Officer, I understand you had orders to circulate the 
Common and see that no meetings were held. Is that cor- 
rect or were your orders that no meetings should be held 
concerning the Sacco-Vanzetti case? 

A. No, to see that there was no speaking done on the 
Common that day. 

Wasn’t speaking done on the Common that day? 
Yes. 

By other people? 

Yes. 

So you didn’t obey your orders? 

I did obey orders. 

Weren’t your orders changed? 


rPOPOoOPOPSe 


No, I didn’t get any more orders. 


The police testified that Hapgood had continued to 
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make his speech while in the hands of the police, and 
that Carvotta had attempted to rescue Hapgood when 
under arrest. There were different accounts of what 
Hapgood had said. ‘There was no denial that he had 
remarked: “We fought a war for democracy for this.” 
He had further said: “I insist on the right of free 
speech. The people must save Sacco and Vanzetti. 
We must not let Sacco and Vanzetti be murdered. 
Don’t forget, comrades! Keep it up! Save the men!” 
But some officers testified that in addition to this Hap- 
good had said: “Don’t let them take me.”’ 

Officer McTiernan admitted that Hapgood didn’t 
routously or otherwise, beat, wound, ill-treat and other- 
wise wrong him, against the dignity of the Common- 
wealth. He had merely sworn to this because it was 
part of the complaint. 

The jury were reminded of forgotten episodes in 
American history. In imagination they were called 
upon to make a tour of the Boston Common. While 
waiting for the patrol wagon Hapgood had stood with 
his back to a bronze tablet reading as follows: 


“The site of Fox Hill. 

“Fortified during the siege of Boston from the bottom 
of the Common. 

“British crossed Charles River this eighteenth day of 
April, 1775, to proceed to Lexington and Concord. 

“Erected by the City of Boston in the year 1925.” 


This tribute was to the Minute Men of 1775. 
A plaque not far away read: 


“Lafayette, who nobly served the cause of liberty on 
two continents.” 


—— Ton. 
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And then, from the Bunker Hill oration of Webster: 


“Heaven saw fit to ordain that the electric spark of 
liberty should be conducted from the new world to the old.” 


Near-by was a tribute to Paul Revere: 


“May the youth of to-day when they visit the old home 
be inspired with the patriotism of Paul Revere.” 


And around the Common were mementoes of John 
Hancock and Samuel Adams. Hapgood stood up be- 
fore the Court and Jury, while for him was quoted the 
wording on the base of the Commonwealth Avenue 
statue of William Lloyd Garrison—Garrison, who was 
dragged through the streets in Boston and threatened 
with hanging for espousing the cause of Abolition: 


“I am in earnest. I will not equivocate. I will not 
excuse. I will not retreat a single inch—and I will be 


heard.” 
John Adams was called upon to speak: 


“When kings, ministers, governors or legislators, there- 
fore, instead of exercising the powers entrusted with them 
according to the principles, forms and proportions stated 
by the Constitution, and established by the original com- 
pact, prostitute those powers to the purposes of oppres- 
sion to subvert, instead of supporting a free constitution; 
to destroy instead of preserving the lives, liberties and 
properties of the people, they are no longer to be deemed 
magistrates vested with a sacred character.” 


Daniel Webster made the peroration: 


“The last hopes of mankind, therefore, rest with us; and 
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if it should be proclaimed, that our example had become 
an argument against the experiment for freedom, the knell 
of popular liberty would be sounded throughout the earth.” 

The Jury retired. Twenty-three hours later they 
reported a disagreement as to whether Hapgood and 
Carvotta had been engaged in rioting. 

But during the excitement of the Sacco-Vanzetti case 
Hapgood had been dealt with even more summarily. 
On the night of the execution he was thrown into the 
Psychopathic Hospital of Boston to be held for ob- 
servation as to his sanity. I went to the hospital and 
asked for the order of commitment. Dr. Barnett said 
that that was a private document. I asked what evi- 
dence there was that Hapgood was psychopathic. Had 
any doctor made a certificate? Iwas told none had. I 
asked that doctors, whom I had brought, be permitted 
to examine him. This was refused. I asked that ex- 
amination be permitted by one doctor as Hapgood’s 
own physician. My request was denied. Finally I 
stated I wanted to see Hapgood. 

I was taken upstairs. A door was unlocked. We 
passed through. It was locked again. <A few steps 
further another door was unlocked. We _ passed 
through. It was locked again. There, in a ward con- 
taining about eight beds, was Hapgood. Next to him 
was a patient who closely gripped a piece of paper, 
to which he had held for five successive days. In 
another bed was one who held his head in an immovable 
position, rigid. One was a negro held for observation 
because he had been found reading a newspaper while 
sitting on a curbstone. In the next room in cells were 


FREEDOM OF SPEECH AND ASSEMBLAGE 137 


raving maniacs. Occasionally a shriek would rend the 
air. 

I told Hapgood to take his clothes and come with 
me. He answered, “I can’t. They have taken away 
my clothes.” I went downstairs. I pleaded and 
stormed. I evinced my surprise that doctors had 
so little sense of the dignity of their profession that 
they would permit themselves to be used as tools by 
the police. The doctors of the Psychopathic Hospital 
observed me kindly. I have argued before juries, 
judges and commissions of all kinds, but never with the 
same feeling of futility as before these doctors, trained 
to observe emotional outbursts. They watched my 
gorge rise and fall; to them I was an interesting speci- 
men, another case for observation. They listened in- 
dulgently and answered kindly, but they were immov- 
able. I endeavored to obtain a writ of habeas corpus, 
but found that it would not be returnable for a day or 
two. We applied to Judge Sullivan to grant the writ, 
but were told he had no jurisdiction. We pointed out 
that Hapgood was a defendant in his court, in another 
case, about to be tried, whereupon the police withdrew 
the charge. 

We had arranged with Dr. Myerson to go to the 
Psychopathic Hospital and examine Hapgood. Later 
we found that the full staff had met and had come to 
the conclusion that Hapgood was not only sane but 
exceptionally intelligent. He had been asked his views 
on society. He told us he made the best socialistic 
speech of his life. He also had had an opportunity to 
tell the staff the facts of the Sacco-Vanzetti case, which 
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gratified him, because while he had wasted no time in 
relating the story of the case to the patients in his 
ward, yet he realized that this was not very effective 
propaganda. Some of the staff were apparently 
shocked into thought on the case, on democracy and 
social conditions in America. One of the doctors in- 
formed me that Hapgood was not particularly efficient 
in arithmetic. They had had him multiplying, divid- 
ing, adding and subtracting. They had tickled the 
soles of his feet. They had pressed pins into his body. 
They had scratched his breast. But it seems that he 
had all the normal reactions, even that of indignation. 
Poor Powers had tried hourly, but vainly, through the 
night, to get some information about what had hap- 
pened to his friends, Sacco and Vanzetti. | 

This had been an original method of disposing of 
one of the minority who insisted upon being heard. 
True, a few rights had been violated. He had been 
denied the right of free speech; he had been ar- 
rested without warrant; he had been denied liberty; he 
had had no opportunity to provide bail. In the lan- 
guage of the street, he had been “framed.” But this 
was Massachusetts in August, 1927, and the Sacco- 
Vanzetti case was on. 

There were numerous arrests in those days. People 
from all over the country, unable to rest at home while 
the tragedy was being played in Boston, had come to 
make their protests. They held meetings or picketed 
before the State House, carrying placards and march- 
ing in single file. On August 23rd, the day following 
the execution, was set the trial of those who picketed. 
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At the Municipal Court masses of people stood 
outside the courtroom or sat on the stairs—all of them 
defendants, all of them awed, saddened by the execu- 
tion. The officers passing me through the gate courte- 
ously permitted me to take into the empty courtroom 
Ellen Hayes, of Wellesley, and Ella Bloor, of San 
Francisco, the sweet old women who were our proudest 
pickets. 

Ella Reeves Bloor was charged with a variety of 
crimes. She had not only picketed, but she had had 
the temerity to make a speech from a window the night 
before. Somebody in the crowd had shouted: “Go 
back to Russia!’ Some one had answered: “She comes 
from generations of Americans.” ‘The two started a 
fight, so the police arrested “Mother” Bloor, charging 
her with inciting to riot. 

In the dock was Polly Holliday, from Greenwich 
Village. She had spent the night in jail as a volunteer, 
since there had not been enough bail to go around. She 
was the young woman who, learning that the police 
were seizing placards, had had her message written on 
her slicker, knowing full well that in Boston the police 
would not undress a lady. In the corridor was Lew 
Ney, who had announced himself as the Mayor of 
Greenwich Village, dressed in knickers, high walking 
boots, and with a haversack swung over his shoulder, 
and passing around word that a ceremonial would take 
place later in the day at the home of William James. 
He started talking to the police of the delights of 
Greenwich Village and was encouraged to show them 
radical papers which he carried, whereupon he was ar- 
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rested, charged with the possession of indecent litera- 
ture. 

Some of the cases were based on a charge of “loiter- 
ing and sauntering.”” Some on a charge of “obstruct- 
ing traffic.” Where the individual had been arrested 
before, he was charged with “inciting to riot.” It did 
not make much difference what the charge was, for, 
after all, it was necessary merely to find an excuse to 
oppress those who believed in the innocence of Sacco 
and Vanzetti. 

The police suggested that they were anxious to get 
the whole business out of the way; that if everybody 
pleaded not guilty there would be merely a charge 
against all of “sauntering and loitering,” which would 
mean a small fine. I stated that we wished to try some 
of the cases. I told Judge Sullivan that I did not 
think these people had violated the law, but that if 
after trial he found guilt in the test cases, the others 
would plead guilty, or, pleading not guilty, would waive 
trial so that he might find them guilty and assess a 
small fine. ‘This seemed to be a practical procedure, 
so I chose my defendants. 

Of course, I picked Ellen Hayes and Ella Reeves 
Bloor. I chose Edna St. Vincent Millay, the poet, 
Katherine Huntington, member of an old and distin- 
guished Boston family, John Howard Lawson, eminent 
playwright, and William Patterson, a colored New 
York lawyer, always active in a just cause. I avoided 
choosing those who had been arrested before, in spite 
of the fact that another charge should not affect the 
question of guilt or innocence on this particular trial. 
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Strangely enough, I had come to believe that not only 
the police, but the judiciary as well, are not likely to 
look kindly on one who repeatedly and insistently as- 
serted his rights. 

In requesting the opportunity to test the law 
Judge Sullivan frankly told me that if the defendants 
had picketed (and I admitted they had), he would have 
to find them guilty under the statute. I still insisted 
upon trial. 

The defendants stood to the right of the Judge’s 
bench; behind them were the police witnesses. All were 
sworn at once. Sergeant Thomas F. Connolly, officer, 
was the first witness. He told of warning and arrest- 
ing the defendants. He testified they carried placards. 
Holding up one, he said it was carried by Miss Millay. 
She interrupted and told him, in rather a decisive way, 
that he was mistaken. ‘The placard I carried said, 
‘If these men are executed, justice is dead in Massa- 
chusetts.?”? The Sergeant was interrogated as to 
whether these people were walking continuously, to 
which the answer was “yes.” ‘‘What is the difference 
between walking and sauntering?” A. “Walking is 
where people are walking about their business with a 
definite object in view,” returned the Sergeant vigor- 
ously. Q. “Then, by your definition, if these people 
had in view the definite object of protesting, that would 
be walking and not sauntering?” The witness was in 
doubt. He was asked why he did not arrest other 
people who were standing around watching. He “ar- 
rested only those whom he had orders to arrest.” 


Q. But the others were loitering, were they not? 
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A. I don’t know. 

Q. Weren’t they either loitering or sauntering? 

A. They were told to move on. 

Q. Is it not a fact that the only people in front of the 
State House who were not loitering or sauntering were 
those in the picket line? 

A. I do not know. 


The ordinance of Boston provided that it was a 
crime to loiter or saunter, without moving on after 
seven minutes, if so ordered by the police. But it pro- 
vided that nothing therein contained should prevent 
peaceful persuasion or the exercise of rights guaranteed 
by other statutes. A State law specifically recognized 
the right to carry placards. 

Miss Ellen Hayes, calm, grim, determined, severing 
six years of age, with white bobbed hair, was called to 
testify. She stood beside the Judge’s bench. She 
stated she had been a professor of mathematics and 
astronomy at Wellesley College. Had she “come to 
Boston on business” ? 


Aes: 
Q. Serious business? 
A. Very serious business. 


She had come to protest against the injustice to Sacco 
and Vanzetti. 


Was that your business? 

It was the business of every decent American citizen. 
Did you lead the picket line? 

Yes. 

Did you carry a placard? 

Yes. 


POPOPe& 


tae 
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Inscribed upon it were the words**Hail, Sacco and Van- 
zetti! The élite of the world greet you as heroes!” 
She had walked continuously. She had not sauntered 
or loitered. She knew that as an American citizen she 
was guaranteed the right to petition the Governor. 
She was there for the purpose of petitioning the Gov- 
ernor for justice to these men. Part of her business 
as an American citizen was to express her views. She, 
of course, had not come to commit violence. There 
was no disorder. She was exercising the right of peace- 
ful persuasion. She did not resist when two burly 
police officers arrested her. Why was she protesting? 
Because she thought Sacco and Vanzetti were innocent. 

Miss Millay then testified. She was born in Rock- 
land, Maine: 


What is your profession? 

A writer. 

Poetess? 

No, poet (she corrected, with a smile). 

You wrote “The King’s Henchmen” produced at the 
Metonsiitan Opera House of New York last winter? 

I wrote the words to it. 


PPOoPe 


You are a college graduate? 

A graduate of Vassar. 

Was your purpose peaceful persuasion? 
It was. 

Was there any disorder? 

I saw none. 

Did you loiter? 

No. 

Saunter? 

No. 


rPOPOPOPOoOPo p 
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Q. Did you have a purpose there or were you idling? 
A. I was engaged in the most serious business of my 
life; that of protesting as an American citizen against a 


grave injustice. 


The testimony of the others was to the same effect. 

Our legal position seemed impregnable. Judge Sulli- 
van interrupted the argument: “Suppose those who 
held the other view should likewise carry placards and | 
the two groups should meet?” I answered that that 
was a civilized way for people to express themselves ; 
that it would be the duty of the police to arrest only 
those who were disorderly. But, after all, that issue 
had not arisen. The question was whether these 
people, engaged in the legitimate business of peaceful 
persuasion, were guilty of crime. | 

As I finished my argument Judge Sullivan started, 
“T find these defendants—” Knowing what was com- 
ing, I interrupted and asked the Judge to state his 
reasons. I referred to the fact that while he had the 
power to impose sentence, yet it was due to the de- 
fendants, to lawyers and to the community that on an 
issue of this importance, he should satisfy us rationally. 

“Guilty,” tersely replied Judge Sullivan. 

Miss Millay, convinced of her innocence by my per- 
suasive appeal, commented: “The Judge just seemed 
not to pay any attention.” 

Miss Huntington read a statement in part as fol- 
lows: 


“IT am an American citizen by inheritance. The name 
of my family appears on the Declaration of Independence. 
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When the liberties which my ancestors established are 
endangered as they have been in Boston during these recent 
horrible weeks, I consider it peculiarly my duty to protest. 
The right of free assemblage is denied to citizens who wish 
to discuss a grave national issue. Boston Common is denied 
to those who would use it for the very purposes for which 
that Common was set aside and dedicated. Terrorism by 
the police replaces law and order. 

“Under these circumstances, I must exercise my rights 
as a citizen in the only manner which is left and make 
some demonstration of my sentiments in common with 
others who feel as I do. 

“If it is unlawful to walk in silence before the State 
House, carrying a card mutely voicing a great injustice, 
then I am guilty. If it is unlawful to urge upon the public 
authorities in this manner, while there is still time to 
rectify a tragic mistake, the earnest wish of the citizens 
that the honor of the commonwealth be saved, then I am 
guilty. If it is unlawful to hold an opinion which happens 
to differ from that of some of the public servants whose 
salaries my taxes go to pay, then I am guilty. If believing 
in the innocence of two brave and unfortunate men charged 
with a crime which almost the entire civilized world be- 
lieves they did not commit, then I am guilty. 

“T don’t believe that this is the sort of country which my 
ancestors tried to make—and that is why I walked in 
front of the State House yesterday.” 


Then old Ellen Hayes mentioned her stock, running 
back to 1630, and declared she would be untrue to her 
heritage should she not take upon herself at least this 
slight obligation of citizenship. 

Miss Millay traced her ancestry, related the im- 
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portance to her of the issue at stake and declared her- 
self ready at any time to do at least this much to 
justify her ancestry and birth. 

An appeal was taken. In December, immediately 
after the Powers Hapgood trial for rioting, and while 
his jury was out, we empaneled twelve other men to 
hear the cases against the picketers. One of our de- 
fendants, Patterson, had been lost somewhere in the files 
of the police department, but we picked up John Dos 
Passos, George Teeple, George Kraske and one or two 
others on the way to the Appellate Court. Edna St. 
Vincent Millay, having appeared in Boston on other 
occasions when her case was called for trial, was then on 
a lecture tour. Her default was taken. ‘Three times 
I waited for them,” she is reported to have said; ‘“‘the 
judges can now wait for me.” She had had little ex- 
perience as a criminal, 

All cases were tried together. Many of the venire- 
men had sat in the courtroom and had watched the 
earlier proceeding in which they had had some re- 
minders of American history. At about 4 p.m. the jury 
retired. We hoped for a disagreement at best. Hour 
after hour passed with no word from the jury room. 
We were informed that they had come to a decision at 
about midnight. In the morning the verdict was read: 
“Not guilty!” | 

Pennsylvania, West Virginia, Massachusetts! The 
roll would probably not be complete unless one enumer- 
ated most of the States. In Oklahoma in order to 
assemble, striking miners camouflaged their meetings as 
religious revivals, At the mouth of the coal pits would 
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stand groups of union men praying hard for the bene- 
fit of non-union men as they left the mines: 


“We pray to God that a heavy bowlder won’t fall from 
the skies to kill these snakes who are taking the food out 
of the mouths of our starving women and children. We 
trust the Lord that no unruly individual will rip their 
guts out. Amen!” 

When arrested these men had the support of the 
church elements and were discharged. 

New Jersey has within the last few years read itself 
out of a union of free states. A meeting was adver- 
tised in Paterson “for the purpose of protesting 
against unlawful acts . .. and supposed oppression 
by the police officers in excluding the strikers from 
Turn Hall, and in preventing their continuance with 
daily meetings.” The Chief of Police forbade a meet- 
ing. Roger Baldwin, representing the American Civil 
Liberties Union, started from the hall with a procession 
of thirty persons marching in twos, led by two young 
women bearing an American flag. At the City Hall 
Plaza one Butterworth stopped to address the crowd: 
“Fellow workers, ...” he said. The police asked 
whether he had a permit. He held up the Bill of Rights 
of New Jersey. ‘This is my permit.” He was ar- 
rested. The police wrested the flag from the women 
who were likewise taken into custody. Roger Baldwin 
was not arrested but upon his insistence that he was 
responsible for the meeting, he was later held by the 
police, indicted, tried and sentenced to six months in 
jail. 
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On writ of error to the Supreme Court, the judg- 
ment was affirmed.” Said Black, J., in the opinion: 


“The testimony, a consideration of the background of 
the case and the subsequent events also clearly show, that 
the advertised meeting in the City Hall Plaza, the most 
conspicuous place in the city, laid out a program in de- 
fiance of the constituted authorities. It was intended in 
a spectacular fashion, to emphasize a disapproval of the 
action of the police.” 


In view of the fact that “this would provoke police 
hostility” a consequent breach of the peace might re- 
sult. Therefore, said the Court, there was an unlawful 
assembly. Yet the New Jersey Constitution provides 
that “no law shall be passed to restrain or abridge the 
liberty of speech . . .” and “the people have the right 
freely to assemble together, to consult for the common 
good, to make known their opinions to their representa- 
tives, and to petition for the redress of grievances.” 

The citizens had been denied access to their hall. 
They had gathered “in defiance of the constituted 
authorities, . . . to emphasize a disapproval of the ac- 
tion of the police.’ ‘They were dispersed and found 
guilty of crime. Here is truly a death knell to liberty. 
Right of free speech and assemblage in New Jersey is 
limited to occasions when the police approve! What 
are the constitutional guaranties worth? How far 
have we advanced or retrograded from the principle 


12 State of New Jersey vs. Butterworth et al (N. J. Supreme 
Court), New Jersey Advance Reports and Weekly Law Review, 
Vol. V, No. 46, p. 1657. 
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enunciated by the Court in United States vs. Cruik- 
shank (92 U.S. 452): 


“The very idea of a government, republican in form, 
implies a right on the part of its citizens to meet peace- 
ably for consultation in respect to public affairs and to 
petition for a redress of grievances.” 


This meeting was called to discuss public affairs—sup- 
pression by the police. 

The case was appealed to a higher court where it 1s 
now pending. 

But Passaic, New Jersey, during the mill strike pre- 
sented the most comprehensive picture of lawlessness. 
Here was obviously a spontaneous strike due to con- 
ditions. People of different origin, language, thought, 
poverty-stricken, cowed and with huge families, would 
not be interested in theoretical labor union ideas. Any 
unity was out of the question until the breaking point 
had been reached, yet within a few weeks some fifteen 
thousand people struck their jobs. Conditions in the 
mills were well known. Men worked days; women 
worked nights. The children carried placards: ‘“‘We 
want milk!” ‘‘We want enough to eat!” “We want 
our mothers home nights!’ Long hours, meager pay, 
labor under unsanitary conditions, work speeded up, 
sudden lay-offs for indefinite periods, spies infesting 
the factories, blacklisting, fingerprinting of employees, 
and in general conditions under which no decent human 
being ought to work or live! The answer was that 
Albert Weisbord, the leader, was a Communist. The 
workers in Passaic cared not a rap for this. When a 
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ten per cent cut brought a climax to conditions, the 
disorganized workers found in him a man to lead them. 
By unexpected good fortune in the early stages of the 
strike, the police clubbed a few newspaper reporters. 
The issue became one not wholly of conditions in the 
mills, not of Weisbord the Communist, but one of civil 
liberty. Cossacks make Communists. Weisbord had a 
sense of the dramatic. Babies in carriages, women and 
young children, headed picket lines. Disinterested 
(and respectable) New York women were placed in the 
forefront. Steel helmets and gas masks were worn by 
strikers who not long ago had fought for democracy. 
Police brutality continued. Tear gas, fire hose, rifles 
and clubs were used to maintain a species of order. 

On one occasion a group of us went to Belmont 
Park, near Passaic, where Under-Sheriff Donaldson 
with his armed gang were standing guard. ‘“‘We’d like 
to hold a meeting,” we said. The answer was ‘‘Va- 
moose!” ‘*Well, if we can’t hold a meeting in the park, 
may we hold one inside the hall?” “I ain’t got nothing 
to say to you people; just get out of here.” One man, 
Robert Wolf, did not move fast enough. He was ar- 
rested. I appeared at the Police Court. He was 
charged with not having dispersed “‘within an hour” 
after the reading of the Riot Act. This would con- 
stitute a crime. No Riot Act had been read. He had 
been arrested within five minutes of his arrival. Yet 
Mr. Justice Hargreaves, whose business, on the side, 
was real estate and insurance, held him in $5,000 bail. 
I protested that that was supposed to be a court of 
law, to which the justice responded, “This is a court of 
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martial law.” Angered, I called the proceedings a 
mockery of justice. ‘One word more,” said Har- 
greaves, “and J’ll have you arrested for disorderly con- 
duct.” I said that we called it “contempt of court” 
in New York. A lawyer of Passaic, Joseph Feder, 
remarked, “This is worse than Siberia.” He was 
thrown out of court. 

Robert Dunn of the American Civil Liberties Union, 
was held in ten thousand dollars bail for marching in 
a picket line. Esther Lowell, a newspaper woman, 
taken into custody within three minutes after the read- 
ing of the Riot Act, was charged with failing to disperse 
within an hour. She had attempted to pick up a woman 
thrown down by the police. On another occasion, Nor- 
man Thomas had the audacity to address about thirty 
people in a vacant lot that had been hired. His pulpit 
was an apple tree. He made the seditious utterance 
that bail of thirty thousand dollars, held over Weis- 
bord, was in contravention of the Constitution of the 
State of New Jersey, which provides that excessive 
bail shall not be demanded. He was thrown into jail. 
The bail for this heinous act was fixed at ten thousand 
dollars. ‘The American Civil Liberties Union then ob- 
tained an injunction to prevent the Sheriff from inter- 
fering with peaceful meetings. Meetings were held. 
There was no disorder. 

In New York City, school buildings are used as pub- 
lic forums in the evening. Yet the American Civil 
Liberties Union has been denied the right to hold a 
meeting to discuss the subject ‘Old-Fashioned Free 
Speech,” with John Haynes Holmes, Nevin Sayre, 
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James Weldon Johnson and myself as speakers. Cer- 
tain organizations and individuals are blacklisted. 
Samuel Untermyer, Louis Marshall, Morris Ernst and 
Newman Levy have enlisted as attorneys in the con- 
troversy, still undetermined, against the Board of 
Education. “It would be all right,” said the Corpora- 
tion Counsel, “if they would accept our limitations 
on free speech. These people do not object to expres- 
sion of opinion on any subject.” The American De- 
fense League, the Lord’s Day Alliance, Ladies’ Good 
Government Clubs and other hundred per cent patriots 
nodded approval through their fearful representatives. 
Naturally they felt a schoolhouse should not be used 
for the expression of free or new ideas. The purpose 
of public education is regimentation, not individuality ; 
acceptance, not doubt; complacent satisfaction and 
agreement, not stimulation of thought. 

Are these instances exceptional? Not at all. In- 
tolerance is in the saddle. Whether or not there is 
free speech and assemblage does not depend on whether 
I may express my views or whether my respectable 
reader (if there is a reader and if he is respectable) 
may express his. Naturally, our views are sound and 
wise. And we are ordinarily reasonable enough, or 
timid enough, to withhold expression in time of stress. 
The test is whether the guaranties protect the unpopu- 
lar, those of wild or radical views, and at times: when 
society disapproves of the expression of those views. 
Our doors are sealed against foreigners with radical 
ideas, because, say those in government, our people 
have so little belief in democracy, so little confidence 
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in our institutions, that our government would topple 
had it to meet radical views in open forum, and this 
in spite of our pretense that in the free competition 
of ideas, truth will prevail. Liberty has dangers but 
they do not compare with those of tyranny. The rec- 
ognition of rights more effectively maintains order than 
machine guns. 

The ideal of America, as expressed in the Constitu- 
tion and Bills of Rights, is liberty. Our institutions 
are based on the theory that order is best maintained 
through liberty. But people to-day merely do lip 
service to the ideals of free institutions. They are 
fearful. 


As was said by Mr. Justice Brandeis :** 


“Those who won our independence by revolution were 
not cowards. They did not fear political change. They 
did not exalt order at the cost of liberty.” 


And then these ringing words: 


“Those who won our independence believed that the 
final end of the State was to make men free to develop their 
faculties and that in its government the deliberative forces 
should prevail over the arbitrary. They valued liberty 
both as an end and as a means. They believed liberty to 
be the secret of happiness and courage to be the secret of 
liberty. They believed that freedom to think as you will 
and to speak as you think are means indispensable to the 
discovery and spread of political truth; that without free 
speech and assembly discussion would be futile; that with 
them, discussion affords ordinarily adequate protection 


13 Whitney vs. California, 274 U. S. 357, 377, 375, supra. 
Separate concurring opinion in which Mr. Justice Holmes joined. 
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against the dissemination of noxious doctrine; that the 
greatest menace to freedom is an inert people; that public 
discussion is a political duty; and that this should be a 
fundamental principle of the American government. They 
recognized the risks to which all human institutions are 
subject. But they knew that order cannot be secured 
merely through fear of punishment for its infraction; that 
it is hazardous to discourage thought, hope and imagi- 
nation; that fear breeds repression; that repression breeds 
hate; that hate menaces stable government; that the path 
of safety lies in the opportunity to discuss freely supposed 
grievances and proposed remedies; and that the fitting 
remedy for evil counsels is good ones. Believing in the 
power of reason as applied through public discussion, they 
eschewed silence coerced by law—the argument of force 
in its worst form. Recognizing the occasional tyrannies of 
governing majorities, they amended the Constitution so 
that free speech and assembly should be guaranteed.” 


We need a regeneration of the brave men and sound 
philosophers who wrote the Constitution and the Bills 
of Rights—of men who are not afraid of freedom. 


FREEDOM OF THE PRESS 
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FREEDOM OF THE PRESS 


Tue “American Mercury” CasE—CoMMONWEALTH 
vs. H. L. Mencken, Boston Municipat Court— 
Tue American Mercury, Inc. vs. CHAsE et al.— 
Tue American Mercury, Inc. vs. KrEty, Post- 
MASTER, New York Freprerat Court 


By and large, there is less interference with free- 
dom of the press than with other civil rights. I do 
not refer to the responsibility for libel which exercises 
a proper restraint, nor to the pressure on the part of 
advertisers, bankers or the views of the community, nor 
have I in mind the frequent complaints concerning 
suppression of news by editors, editorial writers and 
reporters. After all, the newspaper proprietor—and 
he is the boss—usually is free from official restraint or 
force. No doubt many newspapers, particularly in 
small communities, are unduly cautious and lack inde- 
pendence. Though the public welfare may suffer, it is 
the right of newspaper owners to choose their own 
policies. 

The reason for comparatively little official inter- 
ference with the press is not hard to seek. Newspapers 
require capital; ordinarily therefore they represent a 
privileged class. Further, an attack on the freedom of 
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one paper is regarded by the press as an attack on all, 
so on this issue there is a tremendously powerful group 
to oppose violation. Yet in time of war, when a free 
press in a democracy would be a real safeguard, there 
is suppression. During the recent unpleasantness, 
this suppression was practiced sometimes directly by 
the Federal Government, often through the Post 
Office, sometimes by municipal ordinance forbidding 
the sale of certain papers, sometimes by force. Of 
course, the test of freedom is its recognition in 
time of stress. But in normal times the issue rarely 
arises—at any rate, not in political fields. True, 
we have occasional cases of charges of contempt 
of court. In places under our control, such as Hayti 
or the Virgin Islands, we jail editors. Not so long 
ago, Carlo Tresca, editor of an Italian paper in New 
York, having earned the enmity of the Fascists, found 
himself charged (it is said at the instigation of the 
Italian government) with having published in his news- 
paper an advertisement of a book on birth control. 


Two small lines offering the book had appeared in the ~ a n° 
corner of the paper. He was sentenced to a year in © ul 


Atlanta. It would seem that the authorities were 
“after” him for something else, but the advertisement 
served their purpose. % 

During the War, The Masses, a radical publication, a 
displayed a picture of a “cracked” Liberty Bell, and 
otherwise indicated some contempt for the Glorious 
Adventure. The Postmaster General ordered the issue — 


of the magazine banned on the ground that it violated | a re 
the Espionage Act. (The United States Supreme 
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Court held that the First Amendment to the Constitu- 
tion, guaranteeing the freedom of the press, did not 
apply at a time when its protection was most needed.) 
The Masses sued out an injunction against the Post 
Office and their contention was upheld by Judge 
Learned Hand.* ‘Why,’ said he in substance, “if this 
is unlawful, the editors would be guilty of a criminal 
act,” which reduced the proposition to a reductio ad 
absurdum. 'The Circuit Court found the issue unmail- 
able but agreed with Judge Hand’s reasoning.” The 
editors were indicted. They were men of old American 
lineage and great charm of manner. One of them, Max 
Eastman, by sheer force of personality, persuaded the 
jury to disagree. But the Post Office, having in the 
interim held up other numbers, then took the position 
that since the magazine had not been regularly dis- 
tributed, it was not entitled to second-class mailing 
privileges. The Masses went out of business. 
Sometimes the charge of “obscenity,” the usual 
ground of complaint against offending publications, is 
made in good faith, but more often it is a method to 
‘“‘get” some one or something objectionable on other 
grounds. Obscenity is such a vague, indefinite proposi- 
tion as legally construed, that it is often difficult to 
meet the charge. A court or jury often condemns in 
order to illustrate their own strict notions of morality 
or to sustain a doubtful sense of virtue. ‘Elmer 
Gantry,” by Sinclair Lewis, attacks the church or 


1 Masses Publishing Co. vs. Patten, Postmaster, 244 Fed. 535 
(1917). 

2 Masses Publishing Co. vs. Patten, Postmaster, 246 Fed. 24 
(1917). | 
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rather churchmen; “An American Tragedy,” by 
Dreiser, reflects on the salvationist method of early 
education; “Oil,” by Upton Sinclair, shows the corrup- 
tion of the Harding administration. All are banned in 
Boston. The American Mercury attacks everything 
held sacred by Brahmin Babbittry; specifically, prior 
to 1926 it had aimed its shafts at the culture and 
morals of Boston, and the Watch and Ward Society, 
a self-appointed guardian thereof. 


On April 5, 1926, a milling, enthusiastic and hilari- 
ous mob of thousands gathered at the corner of Park 
and Tremont streets in Boston, the crowd running 
over onto the Boston Common. Word had leaked out 
that at two o’clock in the afternoon the April number 
of The American Mercury was to be sold. There was a 
huge demand for the magazine and at almost any price. 
People were wildly waving one, five and ten dollar bills. 
One might imagine mobs of people gathered in a large 
American city to buy Jim Jam Jems or Snappy Stories. 
Be it known that The American Mercury is not ordi- 
narily regarded as a thrilling or sensational publica- 
tion. It is not illustrated. It is quiet in dress, digni- 
fied at times, and thoughtful in spots. The demand for 
The American Mercury was not due to any uprising 
of the intelligentsia of Boston. Quite to the contrary. 

A few days before H. IL. Mencken, editor of The 
American Mercury, and Alfred Knopf, the publisher, 
had visited my office. Mencken did not waste time in 
coming to the point: 


“Those dogs in Boston have banned The American Mer- 
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cury. The swine don’t read it. They read ‘Hot Dog.’ 
And these wowsers aren’t even in the cow country.” 


Mencken’s words were characteristic, but not illumi- 
nating. On inquiry it appeared that the April number 
of his magazine contained an article entitled “Hat- 
rack,” a chapter from “Up from Methodism,” a book 
by Herbert Asbury. The claim was made that this 
article violated the obscenity laws. The real basis of 
the objection was that it attacked a widely held re- 
ligious concept, to wit, the power for “good” of re- 
_vivalist meetings. In his piece, Asbury had told of 
such meetings in the small town of Farmington, Mis- 
sourl, where professional devil-chasers imported for 
the purpose, “proclaimed loudly and incessantly” that 
the morals of the town “were compounded of a slice of 
Sodom and a cut of Gomorrah, with an extract of 
Babylon to flavor the stew.” Particularly, the pious 
brethren worried over the amorous activities of the 
inhabitants. They would point out that men were 
constantly engaged in attacking virgins and advised 
the young women “to go armed to the teeth prepared 
to do battle in defense of their chastity.” They would 
add that the town permitted dens of vice, full of 
alluring women whose devices were aided by trappings 
of luxury—red carpets, draped walls, settees largely 
proportioned, all in a background appealing to the 
senses. The effect of such information was to create an 
unusual eagerness in the audience. Asbury suggested 
that all this is more or less of a dream of fevered 
senses; that in most of our small towns there is no 
such thing as commercialized prostitution. He illus- 
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trated the actual situation with a woman descriptively 
called ‘““Hatrack”—the occasional prostitute who plied 
her trade in Farmington. Hatrack was a household 
drudge, but on Sundays she would go to church to offer 
“her soul to the Lord.” ‘The respectable citizens of 
the town shunned her. So she went to the devil. As 
Asbury said: 


“ .. . For Hatrack there was no forgiveness. Mary 
Magdalen was a saint in Heaven, but Hatrack remained 
a harlot in Farmington. ... She was hopeful always 

. that the brothers and sisters who talked so volubly 
about the grace and the mercy of God would offer her 
some of the religion that they dripped so freely over every 
one else in the town. But they did not and so she went 
back down the street to the post office, swishing her skirts 
and offering herself to all who desired her.” 


This isn’t a pleasant story. It is nevertheless said 
to be true. One can easily conceive the effect of such 
a recital upon those whose chief emotional outlet is 
attained at revivalist meetings. 

The test of violation of the obscenity laws is not 
measured by one’s approval or disapproval of senti- 
ments expressed, nor has it been thought that such laws 
are violative of a free press. They are not, when in- 
terpreted, as they have been time and again, to apply 
merely to matter that excites libidinous thought, im- 
pure imagination or sexual desire. Material, however 
sordid, shocking and unpleasant, which stirs thought, 
but does not have the above effect, does not violate 
these laws. Is the appeal to the mind or the senses? 
The distinction is a sound one. Thought and the ex- 
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pression of thought are free. Emotions and the in- 
citement to sexual impulses are not free. One may ad- 
mit that it is difficult to draw the line, yet however far 
to the left, there is a point at which most men would 
agree that, in the present state of civilization, anything 
on the other side should be banned. 
Of course nothing is in itself obscene. The question 
_of whether or not one gets a sexual thrill out of certain 
material, depends upon his or her experiences. It is 
a matter of custom. If we go far enough, we may 
Image a situation where almost anything will appear 
pornographic to emotions oversensitized by repression. 
In the course of history, and among different races, 
every part of the body, from the top of the head to 
the sole of the foot, has had an exciting effect. Among 
one tribe women might go naked, except for a head 
covering, without stirring the emotions of men, but if 
one removed the head covering, the thoughts of the 
males would become unprintable. A few years ago, if a 
woman of the East were seen in the field with uncovered 
face, up would go her petticoats to hide the face. So 
with the breasts at another time or place, the stomach 
elsewhere, or the feet. The Russians indulge in nude 
mixed bathing—an awesome custom till one gets used 
to it. To-day women wear short skirts. The sight of 
an ankle or a knee does not now cause excitement, but 
a few years ago, when the wind blew around the Flat- 
iron Building in New York, the corner was a vantage 
point for men whose eyes had long been starved for 
such attractive and thrilling parts of woman’s anatomy. 
A fair deduction is that were mysteries removed, so- 
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ciety would become so clean-minded that there would 
be no such thing as “obscenity”—in the present sense. 

Would this make men and women less attractive to 
each other? Not at all. A beautiful face is still allur- 
ing, though faces are not covered. 

But the question to-day is where to draw the line. 
Probably when these laws were written the legislators 
had pretty clearly in mind what they wished to pro- — 
hibit. Anthony Comstock, the famous Vice Crusader, 
spent weeks in Washington with a suitcase full of vile 
literature and pornographic pictures which he showed 
to interested Congressmen in the cloakrooms. By this 
method he induced the passage of the Federal Postal 
Law barring obscene matter from the mails. It is 
unlikely that men would disagree on the question of 
obscenity when applied to Comstock’s collection. It 
has been remarked by Heywood Broun that self-ap- 
pointed censors have an advantage over the rest of us. 
They can eat their cake and suppress it too. 

At any rate, the “wowsers” in Boston had sup- 
pressed the April number of The American Mercury. 
The background shed light on the situation. Within 
the past six months the Mercury had had the audacity 
to publish an article by A. L. S. Wood, entitled “Keep- 
ing the Puritans Pure” and another article by Charles 
Angoff entitled “Boston Twilight.” In the former the 
author exposed the system by which the Watch and 
Ward Society of Boston kept its fingers on the throats 
of the news and book dealers. The other article told 
of the decline of Boston as a cultural center. 


For years the Watch and Ward Society had exer- 
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cised an effective dictatorship under the leadership of 
J. Frank Chase, whose sensitive emotional mechanism 
determined what Bostonians might or might not read. 
Anything which raised his temperature unduly was felt 
to be dangerous to others—particularly to “‘youth.” 
Strangely enough as Chase grew older, he apparently 
became more highly sensitized. To the old, youth al- 
ways seems to need protection. This is a gross libel— 
youth has its decent restraints and ideals as opposed to 
a certain looseness which comes with the cynicism of 
age. But when Chase felt that youth must be saved, his 
method of operation was simple. He would merely 
notify booksellers that he or his committee had read a 
book; that in their opinion it was violative of the law; 
that they took no responsibility for making the state- 
ment and would not give further advice. The Boston 
book market responded nobly and with surprising 
unanimity. Sale of the book was ended. Even the 
newspapers would not comment on it. “I had it in 
my power,” once remarked Mr. Chase, “to prevent an 
American edition of the ‘Arabian Nights.’ It is not 
likely that if I had ordered a raid, any one else 
would have risked another $25,000 for another set of 
plates.” As the author said in the “Keeping the Puri- 
tans Pure” article: 


“The pleasant scheme that not only suppresses books, 
but also suppresses all mention of those suppressed, per- 
mits the Rev. Mr. Chase to talk in his reports of ‘waves 
of obscenity’ and the good work of the Court of Preventive 
Criticism without the danger of having his tall talk con- 
trasted with his short list. Almost every state in the 


166 LET FREEDOM RING 


Union has a statute as umbrageous as that of Massachu- 
setts. But no state can have as perfect a system of Pre- 
ventive Criticism until it finds a J. Frank Chase.” 


Not only did the article “Hatrack” appear in the 
April number of the Mercury, but there was another 
piece referring to the Methodist endeavor to prevent 
magazine circulation as follows: 


“In this benign work it has the aid of the Reverend J. 
Frank Chase of the Boston Watch and Ward Society and 
Methodist vice hunter of long practice and great native 
talent.” 


With a magazine the procedure of suppression was 
different from that of book-banning. It was merely 
necessary to notify the Boston distributing agency that 
the magazine, in the opinion of Chase, violated the law 
and that a warrant would be issued for the arrest of 
the manager if it was circulated. Mencken made it 
clear that, if action was not taken, a magazine of pug- 
nacious opinion was in great danger of curtailment. 
Ordinarily the question of suppression involves the 
small book or news dealer who cannot afford to make 
a fight. He is naturally satisfied if the penalty is 
limited to a fine.| Brazen defiance of Chase merited 
this at least. The authorities had already arrested 
a Greek named Felix Karagianes for “manifestly” cor- 
rupting the youth of Harvard by selling the April 
number of the magazine. 

There was only one way squarely to raise the issue. 
Would Mencken go to Boston, sell the Mercury and 
submit to arrest? He would. I went along. 
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Arrived in Boston we found that no one could sell 
magazines without a peddler’s license. Mencken made 
the necessary application. He had a choice of ‘two 
licenses, one permitting the sale of bones, grease and 
refuse matter; the second giving leave to hawk any- 
thing one chose except fish, fruit or vegetables. We 
took the latter, although it did occur to us that pos- 
sibly he should take the one applying to “refuse” 
matter. 

Armed with the license, we approached the Rev- 

erend J. Franklin Chase and invited him to buy a 
; copy of the Mercury on the Boston Common. Chase 
swallowed the bait. He did not realize that a smut- 
hunter’s business is greatly prejudiced unless attended 
with due solemnity, nor did he anticipate that his 
action would provide such hilarious entertainment for 
the populace. Into the crowd on the Common we made 
our way carrying handfuls of Amertcan Mercuries. 
Oblivious to a demand that would cheer the heart of 
any publisher, we refused to sell except to Jason 
Franklin Chase, secretary of the New England Watch 
and Ward Society, and then at the fixed price of fifty 
cents. Chase bought and paid. Mencken is said to 
have bit the coin, although it seemed to me an un- 
necessary precaution. He should have had confidence 
that this eminent custodian of Boston morals would 
not offer a counterfeit piece. A bundle of magazines 
was passed to W. A. S. Douglas, Baltimore Sun re- 
porter who, much to his astonishment, was promptly 
arrested for possessing indecent literature. Then be- 
gan the parade of Mencken and his cohorts, followed 
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by a joyous crowd, to the Police Station. Bail was 
fixed and the hearing set. 

The next morning Mencken was brought before Mr. 
Justice Parmenter on the charge of selling certain 
“obscene, indecent and impure literature ... mani- 
festly tending to corrupt the morals of youth.” 
Mencken testified as to the character of the magazine 
and made clear that he came to Boston to test and not 
to defy the law. Asbury, having qualified himself by 
pointing out his descent from the brother of Bishop 
Asbury, one of the founders of the Methodist Church, 
testified that the facts in the story were true. Doug- 
las, also a defendant, testified that he was ‘‘hooked” 
quite by accident. ‘The case against him was dis- 
missed. ; 

On careful perusal the Boston censors had found 
another objectionable article in the magazine—“Clini- 
cal Notes,” by George Jean Nathan. The opinion was 
there expressed that sex was a diversion and pastime 
and that ‘‘civilized man knows little difference between 
his bottle of vintage champagne, his Corona-Corona, 
his seat at the Follies and the gratification of his sex 
impulse.” This thought is obviously very damaging 
to one’s morals. ‘The inclusion of it was merely an in- 
dication of the desire to “get” Mencken and The 
American Mercury, once the hunt was started. In 
court, we made the familiar argument that the Bible 
or Shakespeare would not stand the test of Chase’s 
temperature. Reference was made to the illiberal 
spirit throughout the country pursuant to which small 
groups of people gathered together to compel others 
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to accept their ideas. We did not fail to direct atten- 
tion to the animus of the proceeding. We realized that 
the decision depended not so much upon the law or the 
article in question as upon the personal attitude of 
the Judge. In decisions on these questions, involving 
psychological reactions, the Judge expresses himself, 
his backgrounds and habit pattern rather than the law. 
The effect upon a reader can, of course, never be 
measured. It has been said that determination of the 
point involved depends upon the effect of the material 
upon hypothetical, unknown individuals. Since the 
court decision depends upon what the Judge thinks will 
be the effect, the conclusion merely shows what kind of 
a man the Judge is. Realizing that we were in Boston, 
we little hoped that any case brought to court, par- 
ticularly where a warrant had theretofore issued, would 
bring a favorable result, but Mr. Justice Parmenter 
acquitted Mencken, saying: 


“I cannot imagine any one reading the article in ques- 
tion and finding himself or herself attracted towards vice.” 


Indirectly, of course, this was condemnation of Jason 
Franklin Chase, for his reactions brought him to a 
contrary conclusion. And the Judge’s comment on 
“Clinical Notes,” to the effect that the article merely 
pointed out that “‘sex is not nearly so important a 
matter in life as it is often assumed to be,” might have 
been persuasive to one less interested in sex as a busi- 
ness than a professional smut-hound. 

I know nothing of Chase’s early background or 
training. However, the attitude of mind of such an 
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individual causes reflection. Anthony Comstock, the 
most famous of this galaxy, was surrounded in his 
home by three women, a repressed wife, years older 
than himself, a bed-ridden sister-in-law and an adopted 
girl child who was weak-minded. Yet he would suggest 
himself as a test of the reactions of the ordinary 
healthy-minded individual brought up in normal sur- 


roundings. No wonder he thought that any modest | 


woman would undress in the dark. One can imagine 
the dire results, if perchance his eyes should have 
alighted upon a woman engaged in this process. 

While this case was pending, we busied ourselves 
with papers for an injunction to prevent further in- 
terference with the distribution of the Mercury. It 
was our theory that no group of people had a legal 
right to behave in such a way as to affect adversely 
the business of a third party. We had in mind that 
all over the country organized groups, the Ku Klux 
Klan, the Women’s Christian Temperance Union, the 
Anti-Saloon League, the Lord’s Day Alliance, Anti- 
Vice Societies and others, sought to impose their will 
upon the community, exercising a sort of extra-judicial 
restraint. The country was coming to be governed not 
by law and by courts, but by threat of ruination made 
by various irresponsible groups of imposing title and 
supposedly pious purpose. 

We made our application for an injunction to 
Judge George A. Anderson. As he granted the order 
to show cause, he remarked that he would not let any 
one interfere with Mencken’s constitutional right to 
“‘raise hell.” 
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Justice Parmenter’s decision acquitting Mencken 
came the next day. The Harvard Union had invited 
the pugnacious editor for luncheon expecting to greet 
a martyr. ‘Thousands awaited him in a small hall. 
Thunderous applause greeted the welcome news. 

The argument on the injunction was set for an 
afternoon about a week later. In the morning we 
blithely made our way to Cambridge to present the 
case of the Greek before Judge Arthur P. Stone. 
After endeavoring to shock the court by reading 
pointed passages, a procedure which left Judge Stone 
reasonably cool, Edmund A. Whitman, a dignified 
member of the Boston bar, retained by the Watch 
and Ward Society, assured the Bench that had Judge 
Parmenter been a married man he would never have 
dared to go home after rendering his decision on 
“Hatrack.” Apparently this experienced Boston at- 
torney was not unmindful of the fact that a Judge’s 
wife may not be a pleasant critic. The argument 
seemed to appeal, and Mencken’s prognostications that 
‘a book, lawful when sold by a publisher, becomes un- 
lawful when sold by a dealer, were verified. It was 
found that “Hatrack,” sold by Mencken, was moral in 
Boston, but was lewd, lascivious, libidinous and lecher- 
ous to the tune of $100, when sold by a Greek across 
the Charles River. But then Karagianes had sold 
some thirty-five copies to Harvard students and pro- 
fessors, many of them “youths.” 

The argument on the injunction came before Judge 
Morton of the Federal Court. The legal theory found 
an analogy in labor boycott cases. Here the Watch 
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and Ward Society having a complaint against the 
Mercury, threatened not the magazine, but distribu- 
tors and sellers. A further contention was based on 
the claim that no one has the right to interfere with 
the business of another except as part of an economic 
dispute—the origin of a right so to interfere running 
back to the Fifteenth Century, when a schoolmaster 


who attempted to open a new school in Gloucester, — 


England, was met by injunctive action on the com- 
plaint of a family that had run the one school there 
for many generations. This was regarded as poaching 
on chosen territory, as unfair competition. ‘The court 
held, however, that one had a right to do this in his own 
economic interest. From that has developed the law. 
The Watch and Ward Society had no economic dispute 
with The American Merurcy. 'They were volunteers, 
prompted to activity by their dislike of the magazine. 
Mr. Whitman argued that the Watch and Ward So- 
ciety merely gave advice and that to give advice was 
wholly legal. This was countered by the argument 
that, although one person may in good faith give ad- 
vice, yet when he associates himself with others and the 
group acquires great power so that the advice comes 
as a threat, the action is illegal. Mr. Whitman in- 
sisted there was no threat involved—that the book- 
sellers, unable to read all the material on their shelves, 
willingly subscribed to a control by the Watch and 
Ward Society. We called J. Frank Chase as a witness. 
Here is part of the testimony: 


8 Anonymous Common Pleas (1410), Year Book 11 Hen. IV, 
fol. 47, pl. 21. Reported in Sayres Cases on Labor Law, p. 250. 
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Q. Ordinarily when a book is brought to your attention 
and you regard it as violative of the law, what do you do? 
What is your first step? 

A. I don’t quite understand your question. 

Q. What is your practice, do you send out a notice or 
letter of any kind to the booksellers? 

A. I send out a notice. 

Q. In substance what does that notice say? 

A. It says we have made an examination of the par- 
ticular book in question and we find the same to be ac- 
tionable. 

_~Q. What was your practice, Mr. Chase, if a bookseller 
continued to sell? 

Mr. Whitman: How is that important? [The interrup- 
tion was ignored. | 

A. We bring him into court for it. 

Q. So that when a man receives a notice of this kind 
it is a notice that if he does not follow your opinion he 
will be arrested, is it not? 

Mr. Whitman: Just a moment. [Counsel was trying 
hard to awaken Chase’s thought. | 

A. Not necessarily. 

Q. Has a notice of this sort always been followed by 
arrest in the event that a bookseller continued to sell? 

A. No, it depends on the circumstances. 

Q. You mean sometimes you don’t arrest? 

A. No, we don’t arrest the wholesaler—some one whose 
business it is to distribute. 

Q. What do you do in the case of a wholesaler? 

A. Why, the wholesaler stops. 

Q. You mean that when he gets a notice from you, he 
stops? 

A. Yes. 
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Q. Hasn’t there ever been a case where a wholesaler 
has gone ahead? 

A. I think not. 

Q. Now, in this particular case you sent a notice to 
Mr. Tracy, did you not? 

A. Yes, sir. 

Q. And that notice threatened him with arrest if he 
continued to distribute the magazine, did it not? 

Alves: 

Mr. Whitman: Now, just a minute. [He had asked for 
only a “moment” the time before. ] 

Q. Now, there are some cases, I think you said, where 
a notice of this kind has not been followed by arrest. Is 
that correct? 

A. I think the first October number of Snappy Stories 
did not follow the rule. 

Q. No, I mean according to your practice, I think you 
said, a notice of this sort was followed by arrest, wasn’t 
it? That has been your practice, hasn’t it? 

AS*Xes: 

Q. But there have been some cases where a notice of 
this sort was not followed by arrest, isn’t that correct? 

Ayes: 

Q. In those cases what was the purpose of sending the 
letter? 

Mr. Whitman: I object to that, if your Honor please. 
[This little pleasantry failed to interrupt the examina- 
tion. | 

A. I don’t know of any case where it has not been done. 

Q. You mean in all cases, so far as you know, where 
you sent out letters, if the bookseller did something other 
than follow your advice he was arrested, is that correct— 
always, without exception? 
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A. No. 

Q. There are exceptions? 

A. There are exceptions. 

Q. I want to know why the exceptions? 

A. Well, the October first edition of Snappy Stories 
did not follow our advice, and they were indicted and 
brought into court and fined $1,000. 

Q. Has there been any case where the man has failed 
to follow your advice, that you have not had him arrested? 

A. I know of none. 

Q. You know of none? 

A. None. 

Q. So that according to the practice of the Watch and 
Ward Society, when a bookseller gets a notice of this sort, 
according to your practice, it means, if he doesn’t follow 
your judgment, he is going to be taken into court, doesn’t it? 

As Yes, sir. 

Q. Have there been many cases where booksellers have 
failed to follow your advice? 

A. Not many. 


Q. Well, in any case, Mr. Chase, is your letter a bluff 
or a threat? 

No answer. 

Q. In this case, Mr. Chase, you notified the news dis- 
tributor, did you. The American News Company? 

AS “Yes, sir. 

Q. Wasn’t it under an arrangement with them, that 
they would notify the news dealers? 

7. ae Gop 


Q. And you sent this letter in which you threatened 


176 LET FREEDOM RING 


the arrest of whomever distributed the magazine, did you 


not? 
A. Yes. 


Q. You knew, did you not, that you and the Watch and 
Ward Society had been attacked in various issues of the 


Mercury? 
A. Yes. 
That is all. 


We made it clear that we were not trying to enjoin 
the arrest of any distributor; in fact, we insisted that 
a claim of violation of the criminal law should prop- 
erly be made by arrest. Our objection lay in the in- 
sidious, covert and suggestive method that might ruin 
a publication, while those involved assumed no re- 
sponsibility. 

The court was somewhat doubtful about granting a 
preliminary injunction. Mr. Whitman claimed it was 
not necessary. He stated that The American Mercury 
could avoid all difficulty if the publishers would submit 
future numbers to the Watch and Ward Society who 
would then notify them whether or not an issue was 
objectionable. This gave away the whole case. It 
indicated that no magazine could be distributed over 
the objection of the Watch and Ward Society. 

Judge Morton’s decision is so momentous on the 
general subject of restraint or pressure by groups, that 
it is worth setting forth in full.* 


Judge Morton: The questions before me arise on the 


4The American Mercury vs, Chase et al, 13 Fed. (2d) 224 
(1926). . ; 
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defendants’ motion to dismiss the plaintiff’s bill, and the 
plaintiff's motion for an injunction pendente lite. As the 
facts alleged in the bill are accepted by the motion to dis- 
miss, and those shown by the evidence on the motion for 
injunction are substantially the same, both questions can 
conveniently be considered together. The material facts 
are not seriously in controversy. 

The defendant Chase and the society of which he is 
secretary scrutinize publications of various kinds, includ- 
ing books and magazines. If they believe that a book or 
article violates the law, they inform the large distributors 
of their opinion, with the intimation, express or implied, 
that if the book or magazine be sold or distributed prose- 
cution will follow. Where this warning is ignored, it is 
their custom to institute prosecutions. Such notice or warn- 
ing is generally sent to one Tracy, who is connected with 
the New England Newspaper Publishing Co., a distributor 
of periodicals, with the understanding that he will pass it 
along to other persons in the distributing trade, who are 
thus apprised that the article (or book) is considered 
unlawful by said defendants, with the statement or impli- 
cation that prosecution will follow if it is sold or circu- 
lated. That course was followed as to the April number 
of The American Mercury, and said defendants avow their 
intention to follow the same course as to future issues 
which seem to them objectionable The effect of such notice 
is to interfere very seriously with the sale of the book or 
magazine objected to. 

The important question is whether this is a legal course 
of conduct. May an unofficial organization, actuated by 
a sincere desire to benefit the public and to strengthen the 
administration of the law, carry out its purpose by threat- 
ening with criminal prosecution those who deal in maga- 
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zines which it regards as illegal; the effect being, as a 
practical matter, to exclude such magazines from sale 
through ordinary channels and thereby to inflict loss upon 
their proprietors? 

The injury to the persons affected does not flow from 
any judgment of a court or public body; it is caused by the 
defendants’ notice which rests on the defendants’ judg- 
ment. The result on the other person is the same whether 


that judgment be right or wrong, 2.e., the sale of his maga- 


zine or book is seriously interfered with. Few dealers in 
any trade will buy goods after notice that they will be 
prosecuted if they resell them. Reputable dealers do not 
care to take such a risk even when they believe that prose- 
cution would prove unfounded. The defendants know this 
and trade upon it. ‘They secure their influence, not. by 
voluntary acquiescence in their opinions by the trade in 
question, but by the coercion and intimidation of that trade 
through the fear of prosecution if the defendants’ views 
are disregarded. [Cases cited.] 

In my judgment this is clearly illegal. The defendants 
have the right of every citizen to come to the courts with 
complaints of crime; but they have no right to impose 
their opinions on the book and magazine trade by threats 
of prosecution if their views are not accepted. [Citing 
cases.] The facts that the defendants are actuated by no 
commercial motive and by no desire to injure the plaintiff 
do not enlarge their rights in this respect, though it may 
protect them under the Massachusetts General Laws, Chap- 
ter 265, Section 25. 

Of course, the distributors have the right to take advice 
as to whether publications which they sell violate the law, 
and to act on such advice if they believe it to be sound. 
The defendants have the right to express their views as to 
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the propriety or legality of a publication. But the defend- 
ants have not the right to enforce their views by organized 
threats—either open or covert—to the distributing trade 
to prosecute persons who disagree with them. The prin- 
ciples of law involved—which are interesting and might be 
much elaborated—are analogous to those under which sec- 
ondary boycotts are illegal [citing cases] and perhaps rest 
ultimately on the reasons mentioned by Mr. Justice Holmes 
in Atkens v. Wisconsin, 195 U. S. 194, at 204, and the de- 
cisions there referred to. 

As to the April number of The American Mercury, the 
injury, if any, to the plaintiffs by the acts of the defendants 
Chase and the New England Watch and Ward Society have 
been completed before the present bill was filed. There 
was no threat by any of the defendants of further illegal 
acts as to that issue. This being so, no case for equitable 
relief as to it is shown; and it is unnecessary at present 
to decide the question whether anything in it contravened 
Massachusetts General Laws, Chapter 272, Section 28. 

It follows that the motion to dismiss should be denied 
and that a temporary injunction should issue in accordance 
with the second and third prayers of the bill. 


A new difficulty now beset us. From all over the 
country the Postmaster General had received com- 
plaints inspired by religious people whose real ground 
of objection was that “Hatrack” was a vicious attack 
upon revivalist meetings. The stated ground was 
obscenity. ‘The magazine had been passed by the Post 
Office at Hammondton, New Jersey, prior to the dis- 
tribution. All copies had been distributed. Yet on the 
day following Judge Parmenter’s decision that the 
magazine did not violate the law, the Post Office De- 
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partment in Washington declared the issue unmailable 
as “obscene.” We learned of this through the news- 
papers. We had had no notice. There was no hearing. 
During the month the usual group of more or less 
salacious periodicals had appeared. We had gathered 
a choice collection of titillating April magazines which 
aroused some question as to why the discrimination. 
True, a Mercury article, “Mr. Coolidge,” by Frank 
R. Kent, had caused an uproar in Washington. It had 
not painted a noble figure, upholding the Coolidge fic- 
tion of greatness. 

We wondered why action had been taken without a 
hearing. Quack medicines and fraudulent stock adver- 
tisements are accorded this privilege. Murderous 
cancer cures circulate, sometimes for months, before 
they are barred from the mails. But then, they are 
not obscene—merely fatal. 

Off to Washington went Mencken, the publisher Al- 
fred Knopf, and myself, to appear before Horace J. 
Donnelly, the Solicitor of the Post Office Department, 
and two assistants. The Coolidge type of mind is 
prevalent in Washington, but we scarcely expected to 
behold the Coolidge physiognomy on another than its 
eminent possessor. Yet Mr. Donnelly proudly ex- 
hibited a makeup not unlike that of his chief. In an 
Indian costume, with feathers, or a ten-gallon hat, the 
difference would not be noticeable. Besides, Donnelly 
was passive, immobile, with little enthusiasm and no 
humor. 

One tribute must be paid our government officials. 
They listen patiently. We showed Judge Parmenter’s 
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decision and argued the law. We regretted the neces- 
sity of presenting our case to a Judge, even though he 
was called a Solicitor, who had already committed him- 
self, acting ex parte. Nor were we encouraged by the 
thought that he represented the Coolidge administra- 
tion, toward which the attitude of the Mercury could 
not be designated as gentle. Noting the calm manner 
of our auditor, and recognizing that hot blood does not 
characterize the Coolidge administration, we gently 
asked these gentlemen whether they had got a “kick” 
out of reading ““Hatrack.” They resented the imputa- 
tion. But like most government officials, they felt that 
others were of a somewhat coarser clay and were en- 
titled to be saved. 

A few days later Mr. Donnelly informed us that he, 
Mr. Donnelly, had carefully considered whether or not 
he, Mr. Donnelly, was right the first time and had come 
to the conclusion that he, Mr. Donnelly, was. 

We sued out an injunction against the Post Office 
in the New York Federal District. In such a pro- 
ceeding the legal issue is quite different from that in 
a criminal court. There the question is as to whether 
or not an article violates the law, and a defend- 
ant is entitled to acquittal unless violation appears 
beyond a_ reasonable doubt. The Massachusetts 
statute applied only when an article was “manifestly” 
corrupting. On the other hand, a determination of the 
Post Office Department is prima-facie correct and the 
conclusion will be upheld if there is any basis for it 
whatever. Or, to put it conversely, an injunction will 
be denied unless the court feels that no reasonable man 
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could have come to the conclusion that the article 
violated the law. 

At the request of the Government, argument was 
delayed and good fortune smiled on us when the motion 
came on to be heard before Judge Julian Mack. His 
Honor looked at the papers and said, “What is this 
all about? I have read The American Mercury, 1 am 
familiar with the article ‘Hatrack.? No one but a 
moron could be affected by it.” When I later repeated 
this observation in the higher court, Judge Learned 
Hand made the query, “Isn’t the moron the test, Mr. 
Hays?” The preliminary statement of Judge Mack 
though cheering was not wholly satisfactory, for natu- 
rally I had expected that an eloquent argument upon 
the bureaucracy of government would contribute to a 
more substantial fee. The Government attorneys 
seemed somewhat nonplused at the breath of fresh 
air which emanated from the direction of the Judge. 
They suggested that in giving us a hearing they 
had granted every right which the law accords. This 
magnanimity was not so clear when they shifted 
their position from the article ““Hatrack” to “Clinical 
Notes,” for no question having been raised thereon, 
this had not been the subject of the hearing. But 
Judge Mack failed to be abashed even by the sug- 
gestion that sex was not as important as was ordi- 
narily supposed. And then these high-minded protec- 
tors of American liberty and morality sprang a real 
surprise. They pointed out that on page xxxur of 
the advertising section, appeared a notice of the Harry 
F. Marks Bookshop, which referred to Brantome’s 
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“Lives of Fair and Gallant Ladies.”? ‘This indeed,” 
said they, “was violative of the law,’ for here was 
an advertisement of an obscene publication. They 
handed the volumes to the Judge with careful markings 
drawing attention to pornographic passages. My at- 
tention was diverted as I contemplated what had hap- 
pened to the morals of the unfortunate clerk who had 
been obliged to go through the book looking for smutty 
passages. No doubt his life was ruined, particularly if 
he read French, for the spicier contributions appeared 
in the original language. 

I have often noted the exceptional interest aroused 
in court by the objectionable passages of any book. 
Ordinarily the police, accustomed to a more purifying 
type of literature, thumb with avidity the corrupting 
items. But Judge Mack seemed to be familiar with 
Brantome. He had apparently arrived at his eleva- 
tion in spite of his reading of the classics, He referred 
to the familiar distinction between modern literature 
and those classical survivals of centuries which, .having 
come to be looked on as our literary heritage, are not 
ordinarily regarded as within the obscenity statutes. 
The law wisely recognizes that no work lasts without 
literary quality, and age itself proves some merit other 
than obscenity. Even Mr. Justice Ford, one of our 
most persistent vice-hunters, has said that no one 
outside of a lunatic asylum would object to the Bible 
or Shakespeare. 

Mr. Donnelly’s cohorts jumped in another direction. 
Having argued their generosity in having given us the 
opportunity to change Mr. Donnelly’s mind, having 
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shifted from “Hatrack” to “Clinical Notes,” and then 
to Brantome, all without success, they then argued 
that, since all copies of the magazine had been mailed, 
the question was a moot one and that therefore the 
court should not grant the injunction. We asked why, 
if the question was moot, they had prohibited distribu- 
tion, unless the purpose was to be found in the ulterior 
direction of discrediting the reputation of the magazine, 
The Court interjected that the issue was not moot if 
there was one copy left which the publishers desired to 
mail, The injunction was granted—one more blow at 
hypocrisy. 

Then, in spite of the fact that the Government at- 
torneys had argued that the question was moot, they 
continued to spend the money of taxpayers by ap- 
pealing the case to the Circuit Court of Appeals. 
That court concluded that the question was academic 
and vacated the injunction.” 

But the “American Mercury” case had made the is- 
sue clear. Massachusetts became the Tennessee of the 


North. Massachusetts (“there she stands!”’), once the 
ee 
literary center of America, was a byword for jeering 


comment. The police would not forgive Chase for 
having swallowed Mencken’s bait, and the poor old 
fellow, with his Watch and Ward Society, was sadly 
discredited. Mencken took his scalp. Chase held on 
for a time, discouraged and unhappy, and then de- 
parted this life for a place, we may hope, where his 
soul will no longer be troubled by pornographic litera- 


5 The American Mercury vs. Kiely, Postmaster et al., 19 Fed. 
(2d) 295 (1927). 
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ture. I have felt that perhaps none of us did justice 
to the Reverend Jason Franklin Chase. We had sup- 
posed that he was the most effective self-appointed cus- 
todian of Boston’s morals. Yet a year after his death 
we realized that perhaps he had exercised a certain 
restraining influence. 

Subsequent to the death of Chase, the Boston Police 
Department took charge of the morals of the com- 
munity and with the aid of the District Attorney, 
made it its business to protect the delicate sexual 
propensities of Boston’s literary public. In February, 
1927, nine books were suppressed by intimation from 
the Police Department, for obviously these gentlemen 
have no need to go into court. They need merely “tip 
off” the booksellers. It is said that the books were 
read by an Assistant District Attorney who was unac- 
customed to modern or any other literature. Thus, at 
the time this is written, the standard is set for Boston. 
Those who take literature seriously are unable to scan 
a volume at a book store and buy it. Those who are 
looking for spicy material are in this indirect manner 
advised by the Police Department what books to order 
by mail. Some of the works then suppressed were 
probably judged by their titles. “The Hard-Boiled 
Virgin,” by Frances Newman, published by Boni & 
Liveright, hardly justified its alluring title. I won- 
der which is the obscene word, “hard-boiled” or “vir- 
gin.” 
reader and is certainly not “spicy.” The “Plastic 
Age” was likewise banned, although it had been al- 
lowed to circulate during the milder days of J. Frank 


The book itself is too highbrow for the average 
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Chase. Its crime was that it gave too much informa- 
tion to fathers and mothers. Then there was ‘The 
Ancient Hunger,” a book which would naturally be 
condemned on its title. “The Beadle” was banned be- 
cause “it clarifies rather than condemns seduction.” 
“The Marriage Bed,” according to the District Attor- 
ney, tries to “defend matrimony as an institution.” It 
was bad because the author was frank “in spots.” 

In April, 1927, the authorities went wild. Complaint 
was made against Sinclair Lewis’s “Elmer Gantry,” a 
work of such moment and importance in sales value, that 
the booksellers themselves had read the book and ap- 
proved it. Still timid, however, they applied to District 
Attorney Foley who informed Richard F, Fuller, head 
of the Booksellers’ Committee, that in his opinion the 
book violated the law. Mr. Foley wrote: “Evidence that 
this book is sold or offered for sale within the confines 
of Suffolk County will be followed by prompt action by 
this office.” Yet the authorities claim they are not cen- 
sors! What censorship could be more effective than 
a threat from the District Attorney? Better a censor 
of literary training, as he would have to be, than a 
determination by district attorneys and their assist- 


ants whose natural political desire is to cater to the 


““xood” people in the community. 

A group of Boston publishers headed by Ellery 
Sedgwick, editor of the Atlantic Monthly, issued a 
protest: 


“As citizens concerned with public decency and the 
maintenance of public sanity, as publishers associated dur- 
ing the active lifetime of all of us with books and magazines 
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of honorable reputation, we wish publicly and seriously to 
protest against the high-handed, erratic and _ ill-advised 
interference of public officials with the sale and distribu- 
tion of books, many of them of recognized standing and 
freely sold elsewhere throughout the United States. ... 
It is difficult for many in self-respect to keep silence in the 
face of this violation of the historic traditions of Boston 
and New England.” 


Probably the letter referred to “historic traditions” 
some time back. 
The Boston Herald urged the Police Department: 


“Do not make us ridiculous. Do not imply to the world 
that those whom we elect to office have no comprehension 
of the intellectual freedom upon which civilizations of the 
world have been built. Do not broadcast the idea that we 
are children; do not conclude that somebody must tell us 
what we may see and read and hear and think. Do not 
revise our dictionaries by leaving out all bad words and 
all that might be proved to have unsavory connotations. 
Leave our dictionaries as they are and trust the human 
race to work out its own destiny in free play of individual 
freedom.” 


The Booksellers’ Committee, long in the saddle, 
through codperation with Chase, protested: 


“We feel our opinion on what is bad or what is not in 
violation of the General Laws, Chapter 272, Section 78, 
is of no value. ... We are, therefore, sending you for 
the opinion of your office, the books mentioned on the at- 
tached list.” 


Among these was practically every novel of any sig- 
nificance written in America or perhaps elsewhere in 
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the last year. Among others: “The Private Life of 
Helen of Troy” and “Galahad,” by John Erskine; 
‘“Revelry,” by Samuel Hopkins Adams; ‘*The Green 
Hat,” by Michael Arlen; “Twilight,” by Count Keyser- 
ling; “Revolt of Modern Youth,” by Judge Lindsey 
and Wainwright Evans; “Nigger Heaven,” by Carl 
Van Vechten; “Sorrell and Son,” by Warwick Deep- 
ing; “Power,” by Lion Feuchtwanger; ‘‘Sweepings,” — 
by Lester Cohen; “Manhattan Transfer,” by John Dos 
Passos; “Ariane,” by Claude Anet; ‘‘It’s Not Done,” 
by William C. Bullitt; “The World of William Clis- 
sold,” by Wells; “The Sun Also Rises,” by Ernest 
Hemingway; ‘‘Doomsday,” by Warwick Deeping; 
“Dark Laughter,” by Sherwood Anderson; “High 
Winds,” by Arthur Train; “What I Believe,” by Ber- 
trand Russell; “Circus Parade,” by Jim Tully; “Count 
Bruga,” by Ben Hecht; ‘The Captive,” by Bourdet; 
“Crazy Pavements,” by Beverley Nichols. 

Back came the package unopened. A letter from the 
District Attorney made clear that thereafter he would 
discountenance the gentlemen’s agreement theretofore 
existing by which his opinion would be given in case of 
the submission of a book. He wrote: 


“Whether or not a given publication is in violation of 
this section is a question to be settled not by my opinion 
or by the opinion of those engaged in the sale of books, but 
by a court and jury.” 


Very good! Why had not this been done? He added: 


“T shall therefore expect your committee will hereafter 
prevent sale by its members of books or other publications 
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which violate the provisions of the statute by exercise of 
your own sound common sense. If your committee does 
not do this, I shall of course be compelled to take action 
to enforce this provision of the law.” 


The committee then, is advised to exercise pressure and 
this in spite of the opinion in the “American Mercury” 
case. The suggestion that they use sound common 
sense meets universal approval. 

“An American Tragedy,” by Theodore Dreiser, was 
under official criticism and Captain George A. Patter- 
son, head of the Vice Squad, reported that it contained 
obscene language, an opinion endorsed by Superin- 
tendent Crowley. The suggestion was made that 
thereafter the District Attorney’s Office would ask 
for jail sentences. With this in mind, booksellers and 
others were invited to test the law. Donald Friede, 
former vice-president of Boni & Liveright, Inc., ap- 
peared in Boston and arranged to sell a copy of the 
book. An appointment was made at Police Head- 
quarters. Superintendent Crowley was not cheered 
by our visit. Captain Patterson asked Friede if he 
had books to sell and the price. Friede sold “An 
American Tragedy.” 

We then offered two other books: “Shakespeare’s 
Complete Works” and Hawthorne’s “Scarlet Letter.” 
Captain Patterson was about to buy but Superintend- 
ent Crowley was canny. He looked over Shakespeare, 
then over Hawthorne: “It is best to go slowly and 
deliberately in this matter and I do not want to buy 
more than one book.” “Why?” we queried. ‘Why 
make us go through this two or three times? Does 
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your refusal mean that you approve of these books?” 
The answer came back, “I am not saying anything and 
won’t say anything about those two books. I have 
refused to buy them and that is all.” Shakespeare 
and Hawthorne are apparently not wholly disapproved 
by the Boston police. 

Application was made by the police to Judge Mur- 
ray for a warrant against Friede for having ventured. 
to sell “An American Tragedy.” Passages were sub- 
mitted. Judge Murray said these were not obscene. 
Further investigation was necessary. It is said that 
Judge Murray asked Captain Patterson if he thought 
anything he read in this book would corrupt his morals. 
The Captain replied that he was sure his own morals 
would not be corrupted and he had the same confidence 
in his assistant, Lieutenant Hines. Neither of these 
literati had taken the trouble to read the entire book. 
They returned later with new citations. 

A, warrant was issued and a date fixed for trial 
before the Municipal Court. The case came before 
Judge Devlin, who had in the meantime read the book. 
Booksellers testified that the demand was by mature 
people of the rare type who would be ready, willing 
and able to pay $5 for two volumes. Evidence was 
given of Dreiser’s reputation, and it was shown that 
the book was used in a course at Harvard University 
on American literature. It seemed almost unthinkable 
that any court would hold that this great work of 
Dreiser’s, acclaimed as the greatest American novel of 
the day, based upon a true story, would be banned by 
law. It was argued that it would be impossible to 
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write a story truly showing the gradual deterioration 
and disintegration of the principal character in 
Dreiser’s book without depicting his relations with 
women. ‘The point of the novel depended wholly upon 
that portrayal. In a two-volume book of many hun- 
dreds of pages, none but a curious kind of human 
animal would thumb it through to find the few par- 
ticular passages that would arouse sex impulse. And 
no book is violative of a Massachusetts statute unless 
it is “manifestly corrupting to the morals of youth.” 

We were surprised that the court took the case seri- 
ously. But it did, as appeared when it solemnly pro- 
nounced judgment: “Guilty!” The case is not at 
an end. 

Later, Upton Sinclair’s book, “Oil,” was brought 
into prominence by the literary activities of the Boston 
police. Sinclair has remarked that due to their efforts 
he is now for*the first time “square with his publishers.” 
“We authors,” said he, “are using America as our 
sales territory, and Boston is our advertising depart- 
ment.”’ Sinclair went to Boston and offered to sell the 
book to the police but could find no buyer. The au- 
thorities were satisfied with the one culprit they had, 
some obscure book clerk. Sinclair was later successful 
in selling one apparently genuine copy of “Oil.” The 
police paid and inspected. Inside the cover was the 
Bible. ‘The purchase price was not refunded. ‘The 
picturesque author appeared on the Boston Common 
and in a public meeting said he would be inclined to 
offer a reward of $1,000 to any one arresting him were 
he not fearful that he might be charged with bribery. 
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Nothing happened. Sinclair then published an edition 
of his book where the passages to which there was 
objection were deleted and their places taken by fig- 
leaves. The edition, known as the “‘fig-leaf edition,” 
was sold by sandwich men parading the streets of 
Boston. To an imaginative mind one can readily 
imagine the awful obscenity of these suggestive fig 
leaves. | 

On an occasion when the Government sought to 
“eet” a Danish scientist, named Herman Moers, it 
had him indicted for publishing a work on anthropology 
containing pictures of men and women in the nude. 
He was found guilty. A new edition appeared with a 
strip of white across the “middle” parts of the pic- 
tures. Never have I seen anything more suggestively 
obscene. 

Even J. Frank Chase would not have condemned 
three of the outstanding books of 1927, “Elmer Gan- 
try,” “An American Tragedy,” and “Oil.” 

A Boston reporter remarked to me that in spite of 
criticism of the activities of the Watch and Ward 
Society and the police, one would be obliged to admit 
that literature in Boston has remained clean and the 
morals of the citizens high. I pointed out to him that 
any community whose sexual impulses were so re- 
pressed that these books excited libidinous thought, 
should look to its moral condition. Mayor Walker of 
New York once said: “No woman was ever ruined by 
a book.” Possibly he was not referring to Boston. 


Sinclair sells the “Fig Leaf Edition” and with Boston’s 
help, makes “Oil” a “best seller.” 
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Tue Prorue vs. Ossian H. Sweet et al. In THE RE- 
CORDER’s Court or Drtrroir—Tuer Necro SrEc- 
REGATION PROBLEM 


On September 8, 1925, Dr. Ossian H. Sweet, a 
colored physician of Detroit, moved into a small house 
which he had purchased at the corner of Garland 
Street and Charlevoix Avenue, in the City of Detroit. 
The location was in a white neighborhood in a city 
where racial antagonism runs high and Dr. Sweet, 
anticipating trouble, had brought with him a sizable 
quantity of guns, revolvers and ammunition. His fam- 
ily consisted of himself, wife and baby. The baby was 
sent out of the house to a grandmother’s. On the eve- 
ning of September 9th there were gathered in the house 
two brothers, seven friends, Dr. Sweet and his wife. 
Policemen had been sent to the neighborhood ostensibly 
(and perhaps actually) to protect the Sweet family. 
At about 8:25 when, according to the police, all was 
quiet and peaceful, shots blazed from various windows 
of the second floor of the house, and from a porch in 
the rear. One Leo Breiner, amiably smoking his pipe 
across the way, was killed. Another was wounded. 
Both happened to be whites. The eleven colored occu- 
pants of the Sweet house, including Mrs. Sweet, were 


arrested, charged with first-degree murder. 
195 
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Colored people regarded the case as one which raised 
the definite question of race segregation. Claim was 
made that the shots were fired in defense of the home. 
It was pointed out that in Detroit the negro popula- 
tion had vastly increased in numbers (much of this_ 
increase being due to the importation of non-union 
workers); that negro districts had become congested 
and were centers of filth and squalor ; that it was almost 
impossible for a negro to obtain a decent home except 
in a white neighborhood; that the whites were always 
hostile and the colored man was ordinarily either com- 
pelled to move or to use force to protect himself. 

The issue was clearly presented by the Sweet case. 
The National Association for the Advancement of Col- 
ored People undertook the defense. Three local colored 
lawyers, Messrs. Perry, Rowlette and Mahoney, were 
engaged by the defense as well as Mr. Walter Nelson, 
also of Detroit, Herbert J. Friedman of Chicago, and 
myself; all under the leadership of Clarence Darrow. 

A conference with Darrow was held at my home in 
New York, where a committee from the National As- 
sociation, consisting of Charles H. Studin and Arthur 
Spingarn, two members of the New York Bar, and 
Walter White and James Weldon Johnson, leaders of 
the colored race and officers of the Association, were 
present. Spingarn, a man with black hair and 
swarthy complexion, related the facts to Darrow. 
Darrow sympathetically suggested that he knew full 
well the difficulties faced by his race. Spingarn ex- 
plained he was not a negro, whereupon Darrow turned 
to Charles Studin and said, “Well, you understand 
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what I mean.” Whereupon Studin stated that he 
was not a colored man. Darrow turned to Walter 
White: “I would not make that mistake with you.” 
White raised his blonde head, spoke through his blue 
eyes and proudly said he was a negro. 

We engaged in some discussion as to why people 
with more white blood in their veins than negro (and 
this applies to a large part of the race in this 
country) should identify their lives with the more un- 
fortunate class and thus subject themselves to preju- 
dice. We learned then a fact which was emphasized 
in our later associations in this case: that to negroes 
there is no problem so vital as that of color; that 
race consciousness and race pride have solidified our 
colored citizens. 

We were not surprised to learn that negroes move 
into white districts from necessity rather than choice. 
Some cities have passed ordinances limiting the area 
of residence. The Supreme Court of the United States 
has declared such laws unconstitutional,* yet many cit- 
ies have adopted and continue to adopt them. Thus a 
law of the Louisiana Legislature in 1924 enables the 
City of New Orleans to enforce segregation by ordi- 
nance.” In other places covenants between property 
owners not to sell property to negroes have become 
the practice, and recently such covenants have been 
held lawful. But primarily segregation has been en- 
forced by mob violence and terrorism. Where one 


1 Buchanan vs. Warley, 254 U. 8. 60 (1917). 

2 Harmon vs. Tyler, 273 U. 8. 668 (1927), where this law was 
declared unconstitutional. 

8 Corrigan vs. Buckley, 271 U. S. 323 (1926). 
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negro tamely submits, the situation is made more diffi- 
cult for others. In Detroit Ossian Sweet stood his 
ground. Thus the trial for murder. 

Arrived in Detroit, we visited the defendants in jail. 
Only one, Mrs. Sweet, had been released on bail. Even ~ 
this had aroused the fury of the community. Up two 
flights of steps, steel doors were unlocked to permit 
passage, and then closed. We were ushered into a 
small room, dimly lighted by a dirty window, furnished 
with a table and a few broken chairs. Our clients were 
summoned. ‘They seemed cheered by our visit but not 
hopeful. They had spent sixty summer days in a dingy 
city jail; and negroes in Detroit involved in a killing 
have reason to be pessimistic. On the face of it, our 
case was not strong. It seemed clear that Breiner had 
been shot by the fusillade from that house. 'Ten men 
had gathered there with provisions to withstand a pos- 
sible siege, with guns and ammunition. Shooting from 
various windows indicated a concerted plan. And there 
had been police protection. Besides this, the authori- 
ties had taken statements, so-called confessions, from 
all the defendants. 

Our clients were Dr. Ossian Sweet, his wife Gladys 
Sweet, his brother Otis Sweet, a dentist, Henry Sweet, 
another brother from Wilberforce Academy, John Lat- 
ting, a student friend of Henry Sweet, William E. 
Davis, a Federal narcotic officer, Joe Mack, chauffeur 
for Sweet, Morris Murray, a handy man helper, and 
Washington, Morris and Watson, all insurance men, 
friends of the doctor who had come to the Sweet home 
because trouble was expected. 
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We had concluded that the only defense lay in mak- 


ing a clean breast of the whole matter, and said so 
flatly. But our clients seemed evasive. None was in- 
clined to talk. We took their stories one by one and 
they didn’t wholly jibe. For some time Joe Mack 
insisted that during the excitement he had locked him- 
self in the bathroom and was taking a bath. That 
seemed unlikely. Again, each claimed to have no knowl- 
edge of where any one else had been, or what he had 
been doing. There were the statements made to the 
police. Our clients had a very human desire to sup- 
port their original and inept stories. Then they 
seemed to feel that in spite of our expostulations, we 
might be just as well pleased if we did not know too 
much. There was one exception, but his attitude put 
us in a worse predicament. He was rather proud of 
the fracas—the whites had learned a lesson. They 
couldn’t tread on a negro with impunity. 

The defense depended upon the attitude of mind of 
the defendants at the time of the shooting. Did they 
think they were in danger? Were they actually 
scared? They had become heroes in the eyes of their 
race—eleven million negroes scattered all over the 
country. Darrow was there to defend them. Not all 
of them cared to admit they had been scared. 

But finally, little by little, we managed to impress 
upon them that we actually wanted the truth, the whole 
truth and nothing but the truth, and that there lay the 
only hope of the defense. 

The trial began before Judge Frank Murphy in the 
Recorder’s Court on October 30th. Selection of the 
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jury was slow and difficult. No juror would admit 
prejudice if he knew he had it, and as a matter of fact, 
consciousness of prejudice would go far to negative it. 
The danger lay in the insidious effect of the usual atti- 
tude which is unconscious. Probably no man or woman 
really thinks that his or her judgment in a murder 
trial would be influenced by the color of the defendant. 
Yet the newspapers of Detroit had for a long period 
attributed lawless acts to negroes and the comment 
in the press on the Sweet case seemed to indicate that 
on the night of the shooting the Sweet home was well 
protected by the police; that calm prevailed in the 
neighborhood and that the killing was wanton and ma- 
licious. The atmosphere was, at the beginning, clearly 
hostile to the defendants. The general theory has been 
that as the negro advances in the world, prejudice will 
dwindle ; but probably in an industrial city like Detroit, 
where the colored population increased from some 4,000 
in 1900 to 6,000 in 1910, and to some 60,000 in 1925, 
the labor competition has heightened the antagonism. 

The difficulty of securing an impartial jury was 
clearly evident when one asked how the talesman would 
feel if property in his neighborhood was bought by a 
negro. Without exception, the talesmen said they 
recognized the negro’s right of free residence as well 
as his right of self-defense. But they seemed to ques- 
tion the wisdom of the exercise of such rights. Gen- 
erally they seemed to agree with the philosophy later 
expressed by the Prosecutor, that people have many 
rights which they voluntarily waive. One has a right 
to grab a seat in a street car before a woman gets to 
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it. One has a right to attend a dance (particularly if 
he is the host) in a bathing suit. One has the right 
to put his feet on the table, or take off his shoes in 
the parlor. But we don’t do it. It doesn’t conform 
to practice. The talesmen did not seem to realize, nor 
did the Prosecutor, that there are some rights which 
one cannot waive and remain free, such as the right to © 
live, and the right to refuse to be intimidated, what- 
ever the cost. 

One juror was excused because he admitted he be- 
longed to the Ku Klux Klan, though his particular 
phobia was directed against foreigners. One negro ap- 
peared on the panel. He was peremptorily dismissed, 
although under an honest interpretation of the pro- 
vision coming from Magna Charta that one should be 
tried by his peers, he should have been the most ac- 
ceptable. Finally, however, after interrogating about 
a hundred men and women, we were satisfied, or rather 
not dissatisfied, with the jury. It seemed about as 
good as we could get and there was always the danger 
that if we challenged one, the next might be worse. It 
afterwards transpired that some of those of whom we 
had been most fearful were our best friends. 

The picture painted by the prosecution showed a 
warm summer evening in a quiet, neighborly commu- 
nity. The Sweet house stood on a corner. Diagonally 
across was the high school with a spacious yard. Op- 
posite and along the street were small frame houses 
owned and occupied by simple, kindly people—the men 
mostly mechanics, the women housewives, dutifully car- 
ing for broods of children. People were sitting on 
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their porches enjoying the cool air after dusk, visiting 
and chatting. A few sauntered casually along the 
street. Some were on their way to a corner grocery. 
Here and there a car was parked. Of course, the fact 


that negroes had moved into the corner house was of | 


interest, but peace and quiet was assured by half a 
dozen policemen who stood guard at various places, 
keeping people away from the sidewalk in front and on 
the side of the Sweet house. Suddenly, unexpectedly 
and without provocation, a fusillade of shots rang out 
from the rear, sides and front of the house, and Leo 
Breiner, chatting with a group on the porch of the 
Dove home opposite, was killed.. His pipe was still in 
his mouth when he was carried away. Another man 
in the group was wounded. “Murder!” cried the Prose- 
cutor. “Cold-blooded murder!” The newspapers 
echoed his cry: “Another murder by negroes. They 
are becoming a menace to the community!” 

Before the taking of evidence the defense moved 
that the prosecution provide a bill of particulars. 
There were eleven defendants, including Mrs. Sweet. 
We knew there was no evidence as to who fired the 
shot, and we wished to limit the prosecution definitely 
to their only possible theory—that of conspiracy. We 
wished to compel the State to confine its testimony to 
proof of specific allegations rather than to permit it 
to determine its theory at the close of the trial. Such 
a bill was ordered. The theory set forth therein was 
that the defendants premeditatedly and with malice, 


armed themselves with the agreement that one or more - 


of them would shoot to kill in the event of threatened 


—— 


2 ea ae 
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or actual trespass on the property, or of real or threat- 
ened damage, however slight, to property, and that the 
deceased came to his death by a bullet fired by one of the 
defendants in pursuance of a common understanding. 

The Sweet house stood in a quiet neighborhood. The 
Prosecutor sought to prove that on the night in ques- 
tion, there were few, other than police officers, around. 
Witness after witness testified that there was no excite- 
ment. Witness after witness happened to be there 
purely out of “curiosity.” It soon developed, however, 
that when the people in the neighborhood learned that 
the Sweet family had bought the house, they had met 
together in a schoolhouse and formed what they called 
the “Water Works Improvement Association.” One 
Eben E. Draper was asked when the association was 
started. He answered, “A long time ago.” Asked 
when he first heard Sweet was going to move into the 
neighborhood, he replied, “That was a long time ago, 
too.” 

Q. Did that have anything to do with your joining that 
club? 


A. Possibly. 
Q. Did it? 
A. Yes. 


Q. You joined that club to aid in keeping that a white 
district? 

Lewy CS. 

Q. At the meeting in the school was any reference made 
to keeping the district free from colored people? 

A. Yes. 
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Q. How many people were present at that meeting? 
A. Seven hundred. 


The innocuous purposes of the association were ex- 


pressed as follows: 


“(1) To render constructive social and civic service; 
(2) to maintain a clean and healthy condition in streets 
and alleys; (3) to observe the spirit of the traffic ordi- 
nances for safety and protection of residents; (4) to co- 
operate with all city departments and all beneficial plans; 
(5) to codperate with the police in the maintenance of law 
and order; and (6) to codperate in the enforcement of 
existing property restrictions and to originate such other 
restrictions as would preserve and protect the locality as a 
respectable community.” 


The casual, quiet and adroit Darrow brought from 
each witness the admission that practically the only 
purpose of the association was to keep out Dr. Sweet 
and his family. One, Monet, testified: 


Q. Did you join the organization as a property owner? 

A. I did. 

Q. What was your object? 

A. To keep the neighborhood up to its existing high 
standard. 

Q. Your interest was mainly in your property? 

A. Yes. 

Q. Your interest was in keeping out negroes to maintain 
the value of your property? 

A. Yes. . 


Inspector Norton M. Schuknecht, in charge of the 
police who were guarding Dr. Sweet’s house, testified 
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that with him on the night of the riots were eight pa- 
trolmen, a sergeant and a lieutenant. 

Q. There was no one there when you got there? The 
time of your arrival is about 7:30? 

A. There were people on the street, but they were walk- 
ing up and down and there was no congregating. 
He instructed his officers: 


“T told them Dr. Sweet could live there if we had to take 
every man in the police station to see that he did.” 

Q. Did you see any one armed with clubs or other 
weapons? 

A. Not at any time. 

Q. What happened at about 8:15? 

A. Suddenly a volley of shots was fired from the win- 
dows of Dr. Sweet’s home. 

Q. What could you see? 

A. I saw flashes of guns. 

Q. How many shots? 

A. About fifteen or twenty. 

Dove, who owned the house across the way from the 
Doctor’s, was put on the stand to testify to the shoot- 
ing of Breiner. He said there were more women and 
children around the night of the shooting than men. 
Darrow cross-examined him: 

Q. Did you ever make an estimate of the number of 
women and children in a crowd before? 

A. No, I can’t say that I have. 

“As long as the question was asked by the State you 
thought you were safe in answering it the way you 
did?” (This aroused the Prosecutor, but the ques- 
tion stood.) ‘No, not exactly.” The witness was re- 
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luctant. “Was there a crowd?” “No.” ‘‘Was there 
any disturbance?” “No.” He was asked if he be- 
longed to any organization or club. No answer. 


“Have you any reason for not answering that ques- — 


tion?” drawled Darrow. “When did you hear that 
Dr. Sweet» had bought the place?” “Quite a while be- 
fore he moved in I heard rumors from the neighbors.” 
“Quite a discussion?” “Yes, I guess so.” ‘How long 
before you moved in?” “Six weeks or two months.” 
“You heard it from all the neighbors?” ‘Yes, two, 
three or four of them.” ‘You discussed it with your 
wife?” ‘“Yes.2 “You didn’t want him there?” “I 
am not prejudiced against them but I don’t believe in 
mixing whites and blacks.” ‘So you did not want him 
there?” “No, I guess not.” Of one thing he was cer- 
tain: The crowd that wasn’t there had shown no undue 
delay in dispersing when the shots were fired. 

Officers testified to the protection accorded the Sweet 
house. On September 8th, the night before, at the 
request of a friend of Sweet, officers had been stationed 
before the house. A few people had gathered. Through 
the day of the 9th all was quiet. Two negro boys 
had been seen around the premises, on the porch or in 
the yard, but this had aroused no comment. In the 
evening in order to avoid any disturbance, the side- 
walk around the premises had been kept clear and auto- 
mobile traffic was diverted at near-by corners by several 
policemen. One had been stationed in the rear of the 
premises; in fact, he testified that from a point near 
the rear garage he had fired his revolver at two men 
on the rear porch after the shooting. One officer had 
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taken a point of vantage on the roof of an apartment 
across the way. He testified that when the shooting 
started and he saw the blaze of the guns, he had ducked 
behind a parapet. When Darrow asked him how he 
could see what was going on, he responded that he had 
raised his head, upon which Darrow queried, “A head’s 
rather an important part of the body for a policeman, 
isn’t it?” It was an apt question because on cross- 
examination it was admitted that the police had not 
taken the trouble to inform Dr. Sweet of the measures 
taken for his protection. 

After the firing, when Inspector Schuknecht had 
gone into the house, he merely inquired, “‘What the hell 
are you fellows shooting for?” He made no arrest 
until he learned that men had been hit. A search of 
the premises revealed guns and revolvers—ten firearms 
for eleven people—including Mrs. Sweet, and plenty of 
ammunition. ‘The defendants had been taken to the 
police station by automobile, and a quantity of ammu- 
nition was later found on the floor of the car. The 
defendants were left alone for a while in a large room. 
In a cuspidor near Dr. Sweet’s chair were found a 
number of bullets and also a key to Dr. Sweet’s house, 
apparently inadvertently dropped there by the Doctor. 

The arsenal of guns was displayed at the counsel 
table in front of the jury and the arms identified. It 
appeared that Mrs. Sweet had been cooking a ham for 
her visitors and that provisions had been brought to 
withstand a long siege. The shades had been drawn. 
Just before the shooting, a lookout had peered through 
the window of the first floor. According to the police, 
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the house appeared to be an armed fortress. Evidence 
was introduced by photographs of the effect of the 
bullets, holes in the trees and windows across the way, 
in the plaster and woodwork inside the houses, in the 
walls next door. The women and children who lived — 
in those houses were enumerated. 

That the fatal shot was fired by one of the defend- 
ants from the second floor of the Sweet house admitted 
of little doubt, though. the bullet had gone through the 
body of Breiner in a straight horizontal line which led 
to the suggestion that possibly the shot was fired by 
an officer from the yard in the rear of the house. © 

The claim of self-defense—shooting because of rea- 
sonable apprehension of danger from a mob—led to 
inquiry on cross-examination of the size, attitude and 
action of the mob, if there was a mob. The police 
fortunately had overstated the case: all was calm and 
quiet as the light breeze of the summer evening. The 
neighbors, admittedly interested, were on their verandas 
and a few, including women and children, were casually 
strolling about. The police were unable to explain 
why reserves had been called, why traffic had been 
stopped, why they ordered people to “move on,” why 
they sent an officer to the apartment house roof across 
the way, or why all this activity had centered around 
the hour of 8:15 p.m. And as witness after witness 
under the guidance of the District Attorney testified 
that there was no crowd and no excitement, the cumula- 
tive effect (as well as little suggestive facts subtly 
drawn by Darrow) created the contrary impression. 
Darrow slouched in a chair, busily engaged in working 
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out cross-word puzzles. The Prosecutor would ex- 
amine the witness. Darrow would drawl a question: 
“What were you doing there?” “I live near by.” 
“What brought you to that corner?” “Curiosity.” 
“About what?” “Nothing in particular.” “You knew 
that colored people had moved into that house?” 
“Yes.” “Did that have anything to do with your curi- 
osity?” “Maybe.” “Many people there?” “No.” 
“There were strangers there—people you didn’t ordi- 
narily see in the neighborhood?” ‘Some.” ‘How 
many?” ‘Twenty-five or thirty.” ‘Within what dis- 
tance?” Then “Did you want the negroes there?” 
“Did you belong to the Water Works Improvement 
Association?” “Why?” “Did you attend meetings?” 
‘““How many were there?” “What was said?” ‘What 
were you talking about that evening?” One youngster 
gave the show away. “There was a great crowd—no, 
I won’t say a great crowd, a large crowd—well, there 
were a few people there and the officers were keeping 
them moving.”” Darrow was on his feet. ‘Have you 
talked to any one about the case?” “Lieutenant John- 
son” (the police detective). ‘And when you started 
to answer the question you forgot to say a few people, 
didn’t you?” ‘‘Yes, sir.” 

Some of the witnesses had not gathered at the 
corner merely through curiosity. Many happened to 
be going to or coming from the grocery. The little 
shop did a big potential business, though few of the 
crowd carried bundles. “What did you buy at the 
grocery?” asked Darrow of a poor, befuddled indi- 
vidual. The answer came so suddenly that it was 
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obviously a happy inspiration. “A package of ciga- 
rettes.” “No groceries?” -“My wife took the grocer- 
ies.” ‘Why didn’t you tell us your wife was with 
you?” queried Darrow, diverting attention for a mo- 
ment from the groceries. The witness fumbled. “What | 
groceries did your wife carry?” “A bottle of milk.” 

One witness was worried about his son who had failed 
to return home on time; one was looking for her daugh- 
ter; another paced up and down waiting for a perfectly 
good and healthy wife to come along on the street car. 
Why all the anxiety? 

The prosecution called as a witness a man who ran 
a gasoline station on a near-by corner. Confused as to 
whether his place was on the northeast or the north- 
west corner, he wilted as the Prosecutor, for no par- 
ticular reason, pressed on this point. He gave the 
usual testimony, however, that he saw no crowd that 
evening. When released from direct examination he 
seemed relieved. Darrow showed a friendly spirit. 
“How old are you?” “How much of a family have 
your” You work in the morning at the automobile 
factory and in the afternoon you sell gasoline?” 
“Pretty tough, isn’t it?” ‘Pretty tired in the eve- 
ning?” ‘Don’t notice much what’s going on?” “Just 
collect money for gas?” ‘Did you sell more than usual 
that evening?” ‘Why was that??? “Many cars?” 
“Did you look on this, that or the other corner?” 
The witness had found a friend at last. He opened 
up satisfactorily. 

Finally after about seventy had testified that few 
people were about, there was little doubt that a fair- 
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sized crowd had gathered, moved by “curiosity” or 
something more sinister. And in Michigan such a 
gathering is designated by statute as a “mob.” 

And then it appeared that one witness had heard a 
number of rat-tat-tats, as though pebbles had been 
thrown against the house just before the firing, and 
a crash of window glass. The size of the pebbles? 
Perhaps two inches in diameter—like those on the table 
(referring to exhibits)—-stones and lumps of cement 
picked from the roof and yard the next day. Darrow 
dropped one of the pebbles as he was about to hand 
it to the witness. It resounded loudly as it bumped 
along the floor. And two boys testified that a gang 
had been throwing stones. The police had been ob- 
livious of all this. 

Sufficient was elicited from the State’s witnesses to 
lay a fair foundation for the plea of self-defense. We 
had been troubled about the statements given by the 
defendants to the police. They had been denied coun- 
sel. They had been browbeaten, intimidated and ca- 
joled. They did not know that any one had been 
killed, and there had been a suggestion that if they 
told a clear story, they would be free of trouble. None 
of them had remembered clearly what had been said 
to the police and as it transpired, only one, Henry 
Sweet, had admitted firing. The defendants had tried 
to put the best possible complexion upon the situation. 
Each had loyally failed to remember anything about 
any one else. Mrs. Sweet had been pressed about what 
her husband was doing around the time of the shooting 
and where he was. Her recollection was at fault. She 
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did not remember when he came home, when she had 
seen him, how often she had seen him, or where. When 
asked whether she was trying not to remember, she 
responded: “I don’t remember because I don’t remem- 
ber.” The examining attorney gave her up in disgust. © 

Henry Sweet, a college student, felt that if he took 
the responsibility, the others would be released. He 
had stated that he had shot from a front window, al- 
though I rather gathered the impression that he 
actually had been on the rear porch. At one place 
the minutes read that he had shot at the crowd; in 
another place, over the heads of the crowd. And it 
later appeared that the fatal bullet had not come from 
the gun which he used. 

As stated, the charge as fixed by the bill of par- 
ticulars was founded on conspiracy. Nothing that had 
been proved showed any agreement, either express or 
necessarily by implication. The occupancy of the 
house, the possession of firearms, the gathering at the 
house, and all other facts were quite consistent with a 
legal purpose, that of self-protection. There was noth- 
ing to show that the fatal bullet was not fired by some 
individual in a panic. The Prosecutor could not point 
to any one person. 

The Prosecutor claimed to have shown facts from 
which a conspiracy might be inferred. Eleven people 
were in a house in no way fit for social entertainment, 
hospitality or comfort. There was a concerted and 
systematic shooting from different parts of the house 
indicating the participation of several individuals. 
There were enough weapons to arm each man, ammuni- 
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tion to supply each weapon. The assignment of de- 
fendants to firing stations was evidenced by the finding 
of mattresses, chairs, quilts, empty shells and cigar 
stubs at various windows. One defendant admitted 
having fired. In answer to the objection that all of 
this did not show that the defendants had agreed to 
shoot unnecessarily, the Prosecutor claimed that a 
number of weapons were hidden, that the lights in the 
house were kept out to prevent identification, that the 
defendants denied ownership of the guns, and that no 
one had attempted less violent means to prevent 
trouble. 

In order to make his position clear, the Prosecutor 
suggested a parallel case: 

*‘Suppose four persons were riding down Woodward 
Avenue in an automobile with the curtains drawn, a 
thing they could lawfully do. Suppose that they had 
been riding together in the car for at least three hours; 
suppose that suddenly volleys are fired from four sides 
of the car, one shot killing a bystander; suppose that 
on the car being stopped four weapons are found hid- 
den under the cushions or in the pockets of the car; 
suppose that when arrested none of the four men said 
a word about the shots except that the driver stated 
that there would be no more shooting. If we put the 
Sweet house on wheels, we have exactly the same situa- 
tion.” 

We argued the point strenuously. Every fact pre- 
sented by the prosecution was consistent with inno- 
cence, and where evidence is circumstantial, defendants 
cannot be found guilty unless the facts admit of no 
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other conclusion. In the midst of the argument came 
a baby’s wail from the rear of the room. ‘Who 
brought that child in here?” inquired the Judge. 
“That is the Sweet baby,” we answered. “We had her 
brought here as an illustration. Had she been in that — 
house that night, she might well have been arrested 
and tried and the evidence here would condemn her to 
the same extent that it does the defendants.” The 
Prosecutor offered to dismiss as to Mrs. Sweet. She 
protested. She refused to be favored. ‘The motion to 
dismiss was denied. | 

The position of the defense was clearly stated in the 
opening. 


“The defense in this case faces and admits facts which 
are sometimes subject to equivocation and avoidance. We 
are not ashamed of our clients and we shall not apologize 
for them. We are American citizens; you men of the jury 
are American citizens; they are American citizens. Each 
juryman said that he conceded equal rights to all Ameri- 
cans. On the basis of the legal rights of the defendants 
we make our defense. We say this with the full realization 
of the sacredness of human life and having quite as much 
sympathy for the bereaved family of the deceased as has 
the prosecution. 

“We shall first state our theory of the law and then state 
the facts we intend to prove. The right of self-defense 
in Anglo-Saxon history is centuries old and is well ex- 
pressed in the old phraseology of Lord Chatham: 

““The poorest man may in his cottage bid defiance to all 
the forces of the Crown; it may be frail, its roof may shake, 
the wind may blow through it; the storm may enter, the 
rain may enter; but the King of England cannot enter; 
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all his forces dare not cross the threshold of that ruined 
tenement.’ 

“And did we not have this right of self-defense, were 
the use of arms never justified, we should all be subject to 
the terrible passions of man who would have no reason to 
fear man’s retaliation. Self-defense is a necessary feature 
of organized society. It is the dearest right of a free man. 
Anything less than the right to use the fullest measure of 
protection when home and life are threatened would be 
contrary to human nature. No civilized society could sur- 
vive without the right of self-defense. But, however valu- 
able that right may be to a powerful man in the high classes 
of society, it is essential to the humble citizen and particu- 
larly to one who is subject to prejudice because he differs 
in race, creed or color from the ruling class in any com- 
munity. I have said this in order to make clear that our 
defense is based upon a sacred ancient right, that of pro- 
tection of home and life. 

“But the right of self-defense cannot be an excuse for 
wantonly taking human life. To shoot to protect oneself 
is a right arising from the necessities of a particular situa- 
tion as the facts appear to the person involved. You, gen- 
tlemen of the jury, have had told you a part of the story of 
September 9th, as it appeared from the outside, and it 
will be our duty and pleasure to show you the facts as they 
appeared from inside that little house on Garland Street and 
Charlevoix Avenue—the facts as they appeared to eleven 
people of the black race who had behind them a history, 
who were affected by knowledge of the appalling and 
almost uncivilized treatment of their race by those who 
should be their brothers and protectors. In other words, 
we shall show not only what happened in the house, but 
we shall attempt a far more difficult task—that of repro- 
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ducing in the cool atmosphere of a courtroom, a state of 
mind—the state of mind of these defendants, worried, dis- 
trustful, tortured and apparently trapped—a state of mind 
induced by what has happened to others of their race, not 
only in the South where their ancestors were once slaves, 
but even in the North in the States which once fought for 
their freedom. 

“We conceive the law to be this—that a man is not justi- 
fied in shooting merely because he is fearful—but that a 
man is justified if he has reasonable ground for fear. In 
other words, one must put himself in a position of a rea- 
sonable man. But the reasonable man is not a fiction. He 
is a man with a background, with a color, with the color 
with which he has been endowed. The question is not what 
a white man in a city of whites would do under certain 
circumstances. The question is what a colored man, a rea- 
sonable colored man, with his knowledge of the prejudice 
against him because of his color; with his knowledge that 
people had threatened to bomb his home and kill him if he 
moved into the neighborhood; with his knowledge that 
there was a society of men (a so-called Improvement Asso- 
ciation) formed for the purpose of ejecting him from his 
home; with his knowledge of what mobs do and have done 
to colored people when they have the power; with his 
knowledge of history, his knowledge of psychology; with 
his apprehension and fear from the facts as they appear 
to him. 

“Perhaps a good illustration of our theory of the law 
would be to consider the situation of a white man in a 
colored community, say Hayti. Assume that a white man, 
through the course of years, has succeeded in acquiring an 
education and accumulated a little capital; that he has 
moved into a nice residential district; that he sees outside 
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his home what appears to him a mob of colored people; 
that his life has been threatened; that this white man had 
knowledge of other ferocious and unjustified attacks and 
knew the results of mob violence. Under those circum- 
stances a white man charged with murder before a jury of 
colored men would be entitled to show how the situation 
appeared to him, whether such appearance arose from im- 
mediate facts, or from his knowledge of other incidents, 
his knowledge of psychology, his knowledge of history. 

“In other words, our theory is self-defense and we claim 
the law to be that one is justified in defending himself 
when he apprehends that his life is in danger and when 
that apprehension is based upon reason. 

“Doctor Ossian H. Sweet—Doctor, stand up so the jury 
can look you over—was born in Orlando, Florida, in Octo- 
ber, 1895. His father was a minister and farmer. His 
grandfather was a slave. There were six children, of 
whom three are before you now. Defendant Doctor Otis 
Sweet, a dentist highly respected among his people in the 
City of Detroit, and Henry Sweet, who is now a college 
student. Henry and Otis, stand up. The other member 
of the Sweet family before you to-day is Mrs. Sweet, whose 
name was Mitchell before her marriage. Mrs. Sweet, 
stand up. 

“These are four of the defendants and the first fact in 
our case of which we shall expect you gentlemen to take 
notice is that they do not look like murderers. 

“The story of Dr. Sweet’s life gives one pride in Amer- 
ica, just as the story of this case makes one ashamed for 
America. Pride comes from watching this man, born on a 
farm of humble people, gradually rising through life to 
become, after years of work, study and earnest applica- 
tion, a member of an honored profession. As a boy, Dr. 
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Sweet learned from his grandfather the cruel stories of 
slavery in Alabama.” 


The story was continued. And, in conclusion, the 
jury heard the words of Joseph S. Cotter, Jr., the 
negro poet: 


“Brother, come! 

And let us go unto our God. 
And when we stand before Him 
I shall say— 

‘Lord, I do not hate, 

I am hated. 

I scourge no one, 

I am scourged. 

I covet no lands, 

My lands are coveted. 

I mock no people, 

My people are mocked.’ 

And, brother, what shall you say?” 


The defense adduced evidence to show the following: 

At the age of fourteen Dr. Sweet had left home to 
attend Wilberforce Academy in Ohio. He had been 
promised a scholarship but when he arrived at the 
school there were no funds for the purpose. He waited 
on tables, shoveled snow, fired the furnaces and did 
various kinds of menial work to get an education. In 
the summer he came to Detroit selling soft drinks and 
washing dishes at Boblo Island. For a time he was a 
bellhop on the lake-navigating steamers. Finally, after 
eight years he graduated from Wilberforce Academy 
and at about twenty-two years of age entered Howard 
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University, a medical school in Washington. He 
worked his way again at college, chiefly by serving at 
parties. Upon graduation he entered the Freedman’s 
Hospital of Washington and in 1921 came to Detroit 
and started to practice medicine. In December, 1922, 
he married Miss Mitchell, who had attended the public 
schools of Detroit, Eastern High School and the De- 
troit Teachers’ College. She also had taken a pre- 
medical course at the Detroit Junior College. Dr. 
Sweet and his wife lived with her mother, Mrs. Mitchell, 
on Kearney Street, in small, cramped quarters. His 
practice grew. In a short time having acquired a little 
capital, he and his wife went abroad. He studied in 
Vienna, specializing in gynecology and pediatrics. He 
traveled through Italy and Egypt and the Mediter- 
ranean. After six months in Vienna he took up the 
study of radiology under Madame Curie, in France. 
In Paris a child was born, the baby, be it noted, whom 
Dr. Sweet did not dare to take to his new home. Dr. 
Sweet had wished his wife confined in the American 
Hospital in Paris. He had theretofore subscribed 300 
francs, all he could afford, when the hospital had asked 
Americans for funds, but his wife was refused admit- 
tance. This had been the only instance of race dis- 
crimination which he had suffered while abroad. 

In the summer of 1924 Dr. Sweet and Mrs. Sweet, 
with the baby, returned home. He soon reéstablished 
his practice and started to save money for a home. 
By the spring of 1925 he began to look around. He 
was first offered a house through white agents who 
advised him to buy in the name of some white friend 
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so that there would be no trouble. Dr. Sweet refused 
to do this. Then in May he found the house at Gar- 
land and Charlevoix, a house owned by Mrs. Smith, a 
white woman married to a colored man. The purchase 
price was $18,500, of which $3,500 was paid in cash, 
the balance payable at $150 a month. Mr. Smith was 
present when the house was purchased. Dr. Sweet 
asked Mrs. Smith about the neighbors, whether there 
were Klansmen among them. He was reassured when 
told that the people were mostly foreigners. It was 
agreed that Mrs. Smith might remain in the house 
until August first, and later Dr. Sweet consented that 
she might stay a little longer. 

During the summer a number of instances occurred 
in the City of Detroit in which colored men were forced 
out of their homes by mobs. One Dr. Turner, a highly 
respected colored physician, bought a house on 
Spokane Avenue. When he moved in, a mob sur- 
rounded the place. The police were on guard. Dr. 
Sweet drove to the section and found the streets blocked 
by masses of people. A man knocked on the door of 
the Turner house and said, “I am a friend.” Dr. 
Turner opened the door. The mob broke in. They 
raged and stampeded all over the house, smashed furni- 
ture, ruined the interior. A van was backed to the 
door and the furniture was loaded. A scene that seared 
itself on the mind of Dr. Sweet pictured the leader 
and a few followers with one or two policemen in the 
Turner sitting-room trying to prevail upon him to sell 
his property and get out. Mrs. Turner refused to sign 
the deed. The following night there were police in the 
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basement of the house and, with their consent, fifteen or 
twenty armed colored men held guard upstairs. Dr. 
Turner didn’t stay in his new home. 

About a week after this on Bangor Street, a mob 
surrounded a house bought by a colored man. Armed 
friends were inside. They fired and the mob dispersed. 
But the negro didn’t stay there long. 

On Scofield Street a negro, Fletcher, bought a home. 
Again a mob threatened. Two tons of coal for one of 
the neighbors had been dumped on the sidewalk. Dur- 
ing the night it had all been thrown against the house 
and windows. There were armed men in the Fletcher 
house. One of them shot and a bystander was wounded. 
Fletcher was arrested. The matter was dropped, but 
Fletcher moved. 

A colored man named Bristol had bought a lot in an 
unimproved section on American Avenue many years 
ago. He built a house, the handsomest on the block. 
He leased to white tenants but they did not pay the 
rent. Colored people were afraid to live there. He him- 
self moved in. He asked for police protection which 
brought the inquiry from headquarters as to why he 
lived in a neighborhood where he was not wanted. He 
brought colored men to the house to protect him. 
About dusk a white woman mounted a box and called 
the men cowards for not attacking the property. She 
offered to lead the mob. Bristol had arranged with 
a number of colored men in a field across the way that 
if he needed help he would fire a gun. One block dis- 
tant was a colored district. A policeman fired a shot. 
The negroes opened fire over the heads of the people. 
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Squads of police arrived with machine guns, and offi- 
cers, without warrants, in violation of the Constitution 
of the United States and of the State of Michigan, 
searched the homes of the colored people in the neigh- 
borhood and took away their arms. Bristol didn’t 
move, but lived under police guard and in constant 
fear. 

On Merri Street a colored woman with a baby of 
four or five weeks was compelled to fire on a mob to 
protect herself and her child. One Dr. Burton had 
bought a house and lot in North Detroit but threaten- 
ing letters from the Ku Klux Klan kept him out of 
the house. 

Forty or fifty colored people had been killed by the 
police in the City of Detroit during the prior year and 
little or no investigation had followed. Complaints 
were made. The Mayor wrote a letter to the Police 
Commissioner referring to the unwarranted killings and 
mistreatment of negroes. The newspapers constantly 
referred to lawlessness of negroes. Every unsolved 
crime was placed at their door. 

It was during such a time that the Water Works 
Improvement Association was formed. Mrs. Smith told 
Dr. Sweet that she had received a telephone call that 
if Dr. Sweet carried out his contract, she would be 
killed, the Doctor would be killed and the house would 
be blown up. Mrs. Smith appeared in agonized 
anxiety on a second and third occasion. The neigh- 
bors had said it was a dirty trick to sell property to 
colored people. She said to Sweet, “My God, since the 
other doctor has allowed them to run him out, it looks 
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like they will run everybody out.” During the summer 
Sweet received messages that if he dared move into his 
home, he would be shipped back to Antoine Street. 

On Tuesday, September 8th, at about 10:30 
o’clock in the morning, Dr. Sweet appeared with two 
small vans containing furniture. He brought arms 
and ammunition. Some of the weapons had been given 
to him; he had bought three guns, using money which 
he had saved to enable him to attend a medical conven- 
tion. 

At the time of moving, there came with Dr. Sweet 
others who were going to live at the house. They were 
John Latting and Henry Sweet. Both were seniors at 
Wilberforce University; they had lived in the Mitchell 
house. These boys expected to stay four or five days 
with the Doctor, after which they would return to col- 
lege. Both were in the Reserve Officers Training Corps. 
There was also Morris Murray, who had done odd jobs 
around the Doctor’s house and painted his office. Joe 
Mack who had been driving the Doctor’s car, likewise 
came. Another brother, Dr. O. O. Sweet, the dentist, 
who had been staying at Mrs. Mitchell’s, also intended 
to live with the Doctor, and William Davis, a Federal 
narcotic officer, had arranged for a room. Davis and 
Dr. O. O. Sweet had been college mates at Howard Uni- 
versity. Davis had fought in France as a captain in 
the Argonne. 

Some of these people came in the morning, some in 
the afternoon. Joe Mack heard that the man in the 
grocery store would not sell them food. When the 
vans came up with the little furniture that Dr. Sweet 
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had—he had not needed much furniture at the home of 
his mother-in-law—the women of the neighborhood 
scurried from house to house. Through the day those 
in the house were subjects of covert scrutiny. The 
police were on guard and Officer McPherson, then in | 
charge, kept in close touch with Sweet, assuring him 
of adequate protection. Through the day there were 
threats. Even little girls went around shouting “nig- 
ger.” Toward evening crowds began to gather. Two 
girls had come to the house to help Mrs. Sweet with 
furnishings, to measure the size of the rooms. They 
wanted to leave but not daring to brave the mob stayed 
overnight. The mob continued to grow. Cars were 
passing in procession. ‘T'axicabs made numerous trips, 
each time unloading passengers. At about three o’clock 
in the morning some one started throwing stones on the 
roof. At daylight there were perhaps fifty people left 
on the street. There was not much sleep in the Sweet 
house that night. Early the next day when Joe Mack 
and John Latting went out, some one said to them: 
“The crowd had a meeting last night in the confec- 
tionery store. You fellows better watch yourselves. 
They say they are going to get you out of here to- 
night.” 

On the morning of September 9th Dr. Sweet bought 
furniture. He attended to his practice through the 
day. 

He returned home about five in the afternoon. 
Earlier he had met Watson, Washington and Morris, 
insurance agents, told them he expected trouble and 
asked that they come up to help protect him. They 
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showed no hesitation. They gladly came. The issue 
concerned not only Dr. Sweet but their race. 

“What did you do when you got home the evening of 
September 9th,” Dr. Sweet was asked. “First thing I 
remember is of my wife telling me about a telephone 
conversation she had with Mrs. Butler, in which the 
latter told her of overhearing a conversation between 
the motorman of a street car and a woman passenger, 
to the effect that a negro family had moved into the 
neighborhood and they would be out before the next 
night.” ‘When did you first observe anything out- 
side?” ‘We were playing cards. It was about eight 
o’clock when something hit the roof of the house.” 
“What happened after that?” ‘Somebody went to the 
window and I heard them remark, ‘People, the 
people?” ‘And then?” “I ran out to the kitchen 
where my wife was. There were several lights burning. 
I turned them out and opened the door. I heard some 
one yell, ‘Go and raise hell in front; I am going back.’ 
Frightened, and after getting a gun, I ran upstairs. 
Stones were hitting the house intermittently. I threw 
myself on the bed and lay there a short while—perhaps 
fifteen or twenty minutes—when a stone came through 
a window. Part of the glass hit me.” ‘What hap- 
pened next?” ‘“Pandemonium—TI guess that’s the best 
way to describe it—broke loose. Every one was run- 
ning from room to room. There was a general uproar. 
Somebody yelled, ‘There’s some one coming.” They 
said, ‘That’s your brother.’ A car had pulled up to 
the curb. My brother and Mr. Davis got out. The 
mob yelled, ‘Here’s niggers, get them! Get them? 
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As they rushed in, a mob surged forward, fifteen or 
twenty feet. It looked like a human sea. Stones kept 
coming faster. I was downstairs. Another window was 
smashed. Then one shot, then eight or ten from up- 
stairs. Then it was all over.” “What was your state 
of mind at the time of the shooting?” “When I 
opened the door and saw the mob, I realized I was 
facing the same mob that had hounded my people 
through its entire history. In my mind I was pretty 
confident of what I was up against. I had my back 
against the wall. I was filled with a peculiar fear, the 
fear of one who knows the history of my race. I knew 
what mobs had done to my people before.” 

And then Dr. Sweet told something of the negroes’ 
tragic story, the lynchings, sometimes of innocent vic- 
tims in various parts of the country, burnings at the 
stake by slow fire, of women mistreated by mobs, of 
negroes taken from policemen said to be guarding them, 
and killed, of the Washington riots, of East St. Louis, 
Tulsa, Chicago and Arkansas. Just two years before 
in a little town of Rosewood, near Orlando, eighteen 
negro homes and a negro church were burned and five 
negroes were shot to death in a series of outrages. Dr. 
Sweet himself had been in Washington at the time of 
the race riots and had seen men hunted through the 
streets. He had learned that the only thing which 
saved hundreds from extermination was that they were 
prepared to and did defend themselves. The race riots 
in Chicago had made a great impression upon him 
because Mrs. Sweet had had a number of cousins living 
in Chicago at the time. One of these cousins was a 
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policeman who had shot in defense of his life. He was 
charged with murder. And the Arkansas trouble was 
vivid in his mind because there, four brothers—the 
J ohnsons—one of them a fellow physician, one a dentist 
like Sweet’s brother, one an influential business man, and 
the other a visitor from a neighboring state, had been 
taken from a train and had been murdered in cold 
blood. Tulsa was responsible for the death of Dr. 
A. C. Jackson, a colored physician who was said by the 
Mayo Brothers to have been the foremost colored sur- 
geon in the country. He was defending his home. An 
officer of the law on guard had assured him that he 
would be protected if he surrendered. In the hands of 
the police he was killed in cold blood. In Texas one 
Henry Lowrie had surrendered under a promise of safe 
conduct from the government. He was taken from a 
train by a mob and burned at the stake. Dr. Sweet re- 
lated how men had been taken from the streets, from 
their homes, from trains as well as from jails, and in one 
case even from a courtroom. He stated that almost 
three thousand colored people were lynched in the last 
generation. He made it clear that thoughts on these 
happenings were in the minds of these men on that 
dreadful day and night of September 8th and that 
fatal evening of September 9th. All this was ad- 
mitted in evidence as bearing upon the psychology of 
the occupants of the Sweet house at the time of the 
shooting, and in order that the jury might determine 
whether reasonable men in their position would be fear- 
ful. All this gave a picture of what went on inside the 
house, and inside the minds of those inside the house. 
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Newspapers and reports of the National Association 
for the Advancement of Colored People were intro- 
duced, not to prove the facts, but to show the material 
which went to make up the psychology of the colored 
men. Dr. Sweet had testified that from reports he had 
read, white lynchers had never been prosecuted. The 
Prosecutor pointed out (referring to the report of the 
National Association for the Advancement of Colored 
People) that five men had been jailed in one case, but 
on careful perusal it appeared that in that riot, a 
white child had been killed. When Walter White testi- 
fied concerning the National Association, the last ques- 
tion to him was, “Are you a negro?” and the answer 
“Yes” brought home to the jury that one might be a 
negro and still be white. 

But defense witnesses differed with the Prosecutor as 
to what had occurred outside the house. Crowds of 
people had surged backward and forward, centering at 
Garland Street and Charlevoix Avenue. Three ne- 
groes, not related but all of them named Smith, testi- 
fied that they were driving near the corner at about 
eight o’clock that evening and that the mob had threat- 
ened to lynch them, throwing missiles at the car. One 
of them seemed to resent the cross-examination as a 
species of impertinence. He was asked where he had 
had dinner, how long he had been driving, whom he 
had seen. Finally in a burst of impatience the old col- 
ored gentleman exclaimed, “I eats where I please, goes 
where I please and I pays my bills.” Shortly after 
the shooting another colored man who was driving 
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through the district was met by shouts of “There’s a 
nigger; lynch him!” 

Evidence is not permitted as to the character of 
defendants but is limited to reputation. Witnesses 
were called on this point. As to Mrs. Sweet, one re- 
marked that he had never heard any one say anything 
about her reputation. The Prosecutor moved his testi- 
mony be stricken out. The interjection of the defense 
that that was one way of proving a woman’s reputation 
aroused considerable amusement. Comments such as 
this occurred frequently. Darrow lost no opportunity 
to keep the jury in a light humor. “We'll never get a 
verdict of guilty,” remarked the Prosecutor to his as- 
sistant, “unless we keep the case serious.” 

The defense witnesses, most of them colored, were 
people of a distinctly higher type than the whites who 
testified for the prosecution. Surely Sweet was moving 
to a neighborhood of his inferiors. Lies, evasion, 
prejudice and stupidity characterized their expression. 
Physically they were low-browed, mean and unintelli- 
gent looking, ugly. On the other hand, the colored 
witnesses were largely professional men and women, of 
clear features, good looks and unusual intelligence. At 
no point did the Nordics show to advantage. 

In his address to the jury, Darrow showed his master 
hand. The ordinary lawyer collates facts, analyzes 
evidence and makes his appeal. There are few who use 
history, psychology and philosophy in order to show 
the real, underlying facts. Darrow said to those men 
on the jury that if he had merely to appeal to reason, 
he would have little doubt of the result, but that the 
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difficulty lay deeper. It arose from a prejudice which 
white men take in with their mother’s milk. The feeling 
is typified by a poem of Countee Cullen, which was read 
to the jury: ; 


“Once riding in old Baltimore, 
Heart full, head full of glee, 
I saw a Baltimorean 
Stand gazing there at me. 


“Now, I was eight and very small, 
And he was no whit bigger, 

And so I smiled, but he stuck out 
His tongue and called me ‘nigger.’ 


“I saw the whole of Baltimore 
From April till December, 

Of all the things that I saw there 
That’s all that I remember.” 


Darrow questioned whether it was possible for twelve 
white men (however they might try) to give a fair trial 
to a negro. 


“The Sweets spent their first night in their first home 
afraid to go to bed. The next night they spent in jail. 
Now the State wants them to spend the rest of their lives 
in the penitentiary. The State. claims there was no mob 
there that night. Gentlemen, the. State has put on enough 
witnesses who said they were there, to make a mob. 

“There are persons in the North and the South who say 
a black man is inferior to the white and should be con- 
trolled by the whites. There are also those who recognize 
his rights and say he should enjoy them. To me this case 
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is a cross-section of human history. It involves the future, 
and the hope of some of us that the future shall be better 
than the past.” 


A fair and impartial judiciary has never been better 
represented than by Judge Frank Murphy at this trial. 
We were bitterly disappointed when he failed to grant 
the motion to dismiss. But in his charge to the jury 
Judge Murphy left no word unsaid to indicate clearly 
that a man’s home is his castle and that no one has a 
right to assail or invade it. He left no question of the 
right to shoot when one has reasonable ground to fear 
that his life or property is in danger. In spite of the 
general attitude of the community, he made it clear 
that these rights belong to negroes as well as to white 
men. 

The jury filed out, followed by the anxious eyes of 
the defendants, boxed in at the left of the courtroom. 
The crowd outside, mostly colored, waited quietly and 
with patience, pathetically doubtful of justice in a 
white man’s court. Upon the verdict would depend the 
right of negroes to defend their homes and their lives 
against the rage of a white mob. Dr. Sweet had com- 
mitted the unpardonable crime of purchasing a home in 
a white section of Detroit and of trying to live in that 
home. He had had the presumption not to be intimi- 
dated by threats against his life. He had moved there 
in spite of an expression of vigorous dissent from the 
community. 

The jurors were closeted close to the courtroom and 
occasionally one would hear voices in angry debate and 
sometimes words. We heard the words, ““What’s the 
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FREEDOM OF THE STAGE 


THe “Captive” Case In New Yorx—LivericuHrT vs. 
BanTon—LIvERIGHT vs. Wauporr ‘THEATRES 
CoRPORATION 


Every once in a while a moral spasm shakes the city 
of New York, and the stage is accused of the corrup- 
tion of youth. Up and down Broadway the tremors 
upset the theatrical profession, and there are worried 
queries of where the dreaded blow will fall. Theater 
owners, managers, and producers, chorus girls, ac- 
tresses and stage hands, authors, librettists and mu- 
sicians, knowing that accusation is condemnation, and 
that in this vague field a legal adviser is merely a 
‘“‘ouesser,” tremble for their livelihood. Since general 
suppression would cause a public uproar, the hand of 
discrimination must pick, choose and strike. 

In the year 1927, excitement and indignation, not 
so much of the public as of the vigilantes, knew no 
bounds. Broadway presented musical shows in which 
the ladies of the chorus were not uncomfortably robed. 
It provided many variations on the love or sex problem. 
There was “The Shanghai Gesture,” which taught to 
the uninitiated the intricate details of a Chinese house 
of prostitution; there was “Lulu Belle,” showing the 


demoralization of a perfectly good and pious negro, 
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brought about by the amorous charms of a fascinating 
siren; there was “The Constant Wife,” which sug- 
gested circumstances under which married women, for 
rational reasons, might go off “on their own”; there was 
‘An American Tragedy,” a dramatization of Dreiser’s 
novel, which was suppressed in Boston, and in which 
a poor devil, depicted in the toils of two charming 
girls, attempted to solve the problem by disposing of 
the one who had lost her charm, after having first lost 
her virtue. Besides these, there were “Sex,” ‘The 
Virgin Man,” and “The Captive.” | 
The attack on “The Captive” brought an entirely 
new theory into the law of repression. The existing 
New York statute prohibited ‘‘any obscene, indecent, 
immoral or impure play . . . which would tend to the 
corruption of the morals of youth or others.” It has 
always been held that the statute refers to plays which 
would excite sexual or lecherous desire. The condem- 
nation did not concern the taste of the District Attor- 
ney or any other individual, nor did it prevent the 
portrayal of any theme or subject matter, unless it ex- 
cited lust. Early court records show an attempt to 
charge obscenity in a scurrilous publication which at- 
tacked a body of Christian clergymen. The court 
held that the statute was not directed against such 
material,” and, as an indication that the tendency of 
the article in question was not to excite “impure” de- 
sire, pointed out the fact that a dissenting opinion 
quoted the article in full. Some time ago the courts 
had occasion to consider the book “Madeleine,” the 


1 People vs. Eastman, 188 N. Y. 478 (1917). 


Helen Menken and Basil Rathbone in a scene from 


“The Captive.” 
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autobiography of a prostitute, a narrative containing 
revolting details of houses of ill fame. In spite of the 
theme, the book was not held violative of the law.2. A 
well-known Federal case found nothing obscene in a 
pamphlet which discussed “Sexual Debility, Its Cause 
and Cure.” ® 

The play “The Captive,” by Edouard Bourdet, an 
eminent French author, portrays the consequences 
which arise from a well-known psychological condition, 
namely, the attraction of one woman for another. 
Irene de Montcel, not wishing to leave Paris with her 
family, refuses to tell her father the reason. She leads 
him to believe that the cause is her love for Jacques 
Dirieu, a suitor favored by the father. Jacques, in- 
formed of the real trouble, nevertheless marries Irene. 
In spite of her earnest efforts she cannot give herself 
whole-heartedly to him. As she says, “It’s like... a 
prison to which I must return captive, despite myself.” 
She promises Jacques that she will not see the other 
woman without informing him. Fearing her own im- 
pulses, Irene begs Jacques to take her away. He re- 
fuses. He gives the reason: 


“You want to know why? Look at yourself; you are 
breathless—your eyes are dazed, your hands are trem- 
bling—because you have seen her again; that’s why. For 
a year I have been living with a statue, and that woman 
had only to reappear for the statue to come to life, to 
have become a human being capable of suffering and trem- 
bling. Well, I give up, Irene, you understand, I give up. 
You should not have said that you could love me.” 


2People vs. Brainard, 192 (N. Y.) A. D. 816 (1920). 
3 Hansen vs. United States, 157 Fed. 749 (1907). 
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Irene: “How did . . . I know? I tried my best to love 
you. You always speak of what you have done; what 
about me? What about me? What about my feelings— 
did you ever know anything about them?” 

Jacques goes out. Violets come for Irene. Jacques 
returns. Irene has gone. 

The woman who attracts Irene at no time appears. 
The subject is handled in a delicate, artistic, subtle 
and unoffending manner. There is not an offensive or 
vulgar line in the play, nor any obscene situation. 

In fact, the District Attorney is reported to have 
said: 

“While ‘Sex’ and ‘The Virgin Man’ appeal to morons, 
‘The Captive’ will capture anybody. It is not the lines 


and not the acting, but the theme. The other two are 
indecent and vulgar, but this one is thoroughly bad.” 


But if the objection is to the theme, then the only 
ground on which complaint can be made is that people 
should be kept in ignorance of actual facts of psycho- 
logical and emotional reactions that occur in human 
life. This is the contention of the District Attorney— 
“that there is no necessity in life or logic for the aver- 
age normal young man or woman to ever know the 
facts concerning that phase of human existence.” * 

So in Tennessee, where they claim that there is no 
necessity in life or logic for the average normal young 
man or woman ever to know of certain phases of sci- 
ence! After all, evolution relates to the far past. The 
descent of man is merely of abstract significance. 

On the other hand, the question of perversion pre- 

4 Quoted from affidavit filed in Court. 
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sents a serious social problem. Its extent cannot be 
determined, for it concerns facts which the average 
individual would hesitate to reveal. Katherine B. 
Davis, formerly Commissioner of Correction in New 
York, made some inquiry into the subject, sending let- 
ters to various women, the larger percentage of the 
academic class. From about a thousand replies it ap- 
peared that in that group nineteen per cent found 
greater physical attraction in other women than in 
men, and in more than half of these instances the 
emotion had physical expression. Yet this is a sub- 
ject of which some would keep people in ignorance! 

Foreign countries, notably Germany, are beginning 
to face the facts and legislate accordingly. Anglo- 
Saxons are horrified at unusual emotions. To them 
they seem unnatural. They draw a fixed line between 
the male and the female. Nature doesn’t. They hold 
human beings responsible, and condemn freaks of na- 
ture. They blast those whom they should pity—for 
the germ plasm and its development are not of one’s 
making. And no doubt the imagination and creative 
energy caused by romantic love are not affected by the 
sex of the object, for emotions are subjective after all. 
Oscar Wilde was sent to jail but his contribution to 
mankind was perhaps inspired by the very emotions 
which led to his downfall. 

Types such as Irene exist. The play holds a mirror 
to a phase of human life. Lack of knowledge and un- 
derstanding emphasize life’s tragedy. Unless we feel 
that there is knowledge which in itself is indecent and 
obscene, we should not condemn a play because a theme 
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deals with an unusual, though true, personality. It 
is not surprising that women educators, deans of 
women’s colleges and heads -of girls’ finishing schools 
wrote to the management in great numbers to the effect 
that they strongly approved of the play because they 
were concerned with the necessity of impressing the 
girls in their charge with the dangers of an attach- 
ment by one woman for another. Women educators 
know that so-called “crushes” in girls’ colleges are not 
unusual and to them the presentation of a strong, 
though delicate, argument showing the possible tragedy 
of such a relationship has real value. Habit formation 
may play some part in perverse development. Recent 
experiments on male mice have sought to find the re- 
sistance that animals will overcome to satisfy hunger 
for the female. A tread in the bottom of the cage 
conducts electricity. If the difficulty and hurt of satis- 
fying sex hunger is too great, the animal turns to a 
male, and after a time will not go near the female. It 
is of importance for the human being to recognize the 
danger and tragedy of habits which may wreck a 
normal life—and perhaps even more important that 
parents should not be left in ignorance. 

In connection with “The Captive,” District Attorney 
Banton was faced with a difficult problem. Those who 
have no objection to stage realism are not vociferous. 
Others make complaint. For some unknown reason, 
those who complain that their sensibilities are affected, 
are supposed to be the “good” people of the com- 
munity, and political acumen always favors the good 
people. But obviously Mr. Banton could not bar 
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all plays on Broadway except “Abie’s Irish Rose.” 
“Pollyanna” was not on the boards. 

Various plans were suggested by which the District 
Attorney might rid himself of some of his responsi- 
bilities. A play jury was formed, composed of intelli- 
gent men, with literary background, and with confidence 
in the decency of their fellowmen. After attending a 
performance, they sanctioned the continuance of “The 
Captive.” There was little hope for the vice-hunters 
in such a wanton jury. 

Suggestions were made that the law provide for 
some form of censorship. Popular opinion opposed 
this, fearing as usual the shadow of the word “censor,” 
rather than the substance of what a censor represents. 
Where the spirit of the community is one of repression, 
so that pressure is exercised upon public officials, the 
proper kind of “‘censor”—if there is any such animal— 
might be a protection. Censorship is obnoxious to me, 
yet even this is better than a situation where an elec- 
tive District Attorney can by crooking his finger sup- 
press any play because of the fear his action inspires. 

“The Captive,” after successful runs in Paris and 
other European capitals, opened in New York on Sep- 
tember 26, 1926, with a brilliant cast, headed by Basil 
Rathbone and Helen Menken. It was received with 
almost unanimous commendatory press criticism, and 
from some of the papers which later joined in the hue 
and cry against it. 


The New York Sun said: 


“<*The Captive’ is a thoroughly absorbing, admirable 
and, incidentally, respectable play. Go of your own accord 
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and see as brave and wise and feelingful a play as you 
have every human and moral right to enjoy.” 


The New York American said: 


“Edouard Bourdet has dealt with his subject splendidly, 
reverently and without the least ribaldry. There is not 
one risqué line in the entire drama. Intense and marvel- 
ously sympathetic.” 


The New York Times said: 


“Expertly written and admirably played. ‘The Cap- 
tive’ is a genuine achievement ... sincere and cleanly 
finished.” | 


The New York Herald-Tribune said: 


“*The Captive’ is a good play excellently done. It is 
decent, and that is more than can be said of many current 
exhibitions whose frivolous transgressions go unindicted 
by the authorities.” 


The New York World said: 


“Bourdet has written “The Captive’ with infinite tact and 
reticence. It calls to all pitying hearts the world ’round.” 


The New York Evening Post said: 


““The Captive’ promises to do no violence even to the 
most sensitive. Audiences of normal men and women will 
find the play simply and frankly absorbing.” 


Students of Princeton and Columbia voted “The 
Captive” the most important play of the season. 

The pulpit joined in the laudation; physicians and 
scientists were enthusiastic at its high moral and social 
value. Said William A, White, Superintendent of the 
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St. Elizabeth Hospital of Washington, D. C., and one 
of America’s foremost. psychiatrists: 


“While criticism of Bourdet’s play should consider it 
first and foremost as a play, a work of art, a tragic drama, 
it must needs also take into consideration the comment 
which has arisen in many quarters relegating it to the 
pornographic and salacious, thus classifying it with that 
group of presentations that are bringing the stage into 
disrepute. The stupidity and injustice of this attitude 
need special consideration to the end that a real work of 
art shall not be misjudged and lost as the result of a 
passing misapprehension.” 


The success of the play was instantaneous and con- 
tinued. Here was a thought-provoking and serious 
drama! | 7 

In February, 1927, attachés of the District Attor- 
ney’s office held inconspicuous place in the audience. 
Officers of the New York Police Department scanned 
the spectators, to determine their ages, escorts, 
social background and emotional reactions. Lieutenant 
McCoy contemplatively chewed his pencil. The play 
opened. The characters appeared. All were modestly 
dressed ; the background was a sitting-room. The bed- 
rooms, thought he correctly, must be behind the drop 
curtain. No vulgar lines offended his delicate ear. 
The developing plot, however, shook his complacency 
early in the second act. Have his ears deceived him? 
No, it was said again. “She loves her,’ wrote he in 
bold, broad strokes of his pencil! 

On February 15th, the authorities decided that the 
author, translator, producers, actors, and stage hands 
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had, since the prior September, engaged nightly, and 
on Wednesday and Saturday afternoons, in the com- 
mission of crime—to wit, corrupting the morals of the 
community. 'They were ingloriously herded into Jef- 
ferson Market Court, and together with drunks, prosti- 
tutes, gunmen and other criminals, released on bail. 
But these hardened malefactors were not ashamed of 
their crime. One and all stated that they were proud 
to appear in the play—that it was one of the master- 
pieces of the stage. 

A day was set for hearing. As the intervening days 
passed, the enthusiasm of the actors waned. ‘They 
foresaw a trial by jury, and a jury trial is dangerous 
under such circumstances. 

The Frohman Company, the producer of “The Cap- 
tive,” not only had a conservative and respectable his- 
tory, but, in addition, it was (and is) controlled by 
The Paramount Famous Lasky Corporation, which, as 
every one knows, produces motion pictures, not only 
in what Mr. Mencken is pleased to call civilized me- 
tropolises, but in the sticks and for the hicks. It is 
said that from these latter the larger profits from the 
fillums accrue. So an untarnished reputation was es- 
sential for the Frohman Company. Like Cesar’s wife, 
it must be above suspicion. True, it had produced “The 
Captive” for some months and had garnered the emolu- 
ments thereof. But some gentlemen hesitate to take 
responsibility for their acts when a Deal can be ar- 
ranged. If the Frohman Company would close the 
play, the authorities would forget that it had corrupted 
the community from September until February. 
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Horace Liveright then appeared upon the scene— 
tactless perhaps, because he had already had sev- 
eral tilts with The Society for the Suppression of 
Vice, and even the higher authorities, because of his 
publication of “radical” books of all sorts, social or 
economic. Had he not practically single-handed de- 
feated Justice Ford’s so-called Clean Books Bill in the 
Albany Legislature? Had he not successfully debated 
the question of censorship throughout the country to 
the annoyance of those in high places? 

On the evening before the day set for the hearing, 
Mr. Liveright had been requested by a spokesman 
for the cast of “The Captive” to appear in court. 
Intensely interested in the case, having endeavored, 
originally, to buy the production rights of the play, 
and, having lost by a matter of hours, the publica- 
tion of the book to Brentano’s (who, by the way, 
still freely circulate it throughout the country), Mr. 
Liveright lent a willing ear. Realizing that he was not 
legally involved in the proceedings, Mr. Liveright went 
to the Jefferson Market Police Court the next day 
without benefit of lawyer or clergy. Elbowing his way 
through the crowded courtroom, to the jostling knot 
of actors, lawyers, and officials who stood behind the 
railing around the Magistrate’s desk, he waited until 
the Court demanded of the actors thelr promise never 
to appear in the production again should the case 
against the Frohman Company be dismissed. Before 
Ann Trevor, the pretty blonde English actress, could 
reply to the Magistrate’s question, Mr. Liveright sug- 
gested to the court that he himself would be interested 
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in producing the play; and that he wanted the mem- 
bers of the cast to realize that he was behind them with 
what resources he possessed, should they decide to chal- 
lenge this attempt to prevent them from earning an 
honest living. The Magistrate was not favorably im- 
pressed. Those who run counter to the authorities 
have little judicial favor. He declared the intruder 
out of order and the sergeant-of-arms emphasized the 
ruling by throwing Liveright out of the sanctified en- 
closure. In earlier days when an Indian tried to lasso 
a locomotive, some one remarked that he admired the 
Indian’s courage but could not commend his judgment. 

Helen Menken and three other members of the cast, 
having firmly and dramatically promised never again 
to act in “The Captive,” were released. The Frohman 
Company was likewise discharged. Ann Trevor, Basil 
Rathbone, and others, who declined to make promises 
which they regarded as degrading, were held for fur- 
ther hearing. 

For the next half hour the lobbies of the court build- 
ing were gay with congratulations, denunciations and 
interviews with newspaper reporters, to the generous 
accompaniment of camera clicks and offers from vaude- 
ville managements. When the smoke of battle had 
somewhat lifted, the members of the cast taxied to Mr. 
Liveright’s apartment on Fifty-seventh Street to con- 
sider the situation. During the discussion Mr. 
Liveright remembered that at the opening night of 
“The Captive” he had talked between the second and 
third acts of the play with his friend, James J. Walker, 
who before becoming Mayor of New York had made 
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an impassioned speech of congratulation at a dinner 
given in Mr. Liveright’s honor at the Hotel Brevoort 
after the so-called Clean Books Bill had been defeated. 
His Honor had highly commended “The Captive.” Ac- 
cording to an official of the Frohman Company who 
was present at the meeting in Mr. Liveright’s apart- 
ment, he had stopped for a minute at the conclusion 
of the play at the office of William Harris, the Treas- 
urer of the Frohman Company, and had said to him: 
“T don’t see anything wrong with this, it seems like a 
good play to me.” 

Surely the first step to take was to get in touch with 
Mayor Walker, to obtain his support. But how was one 
to get him on the telephone? The home number was not 
in the official directory. Appeals to other city officials 
failed to elicit the coveted information. During all this 
time, Mr. Liveright’s Japanese servant had been pass- 
ing tea and other contraband refreshment; quietly but 
suddenly Sutsuma glided into the room and noncha- 
lantly presented a slip of paper on which was written, 
“Walker 6766 (Resident of Major).” But, alas, Ori- 
ental diplomacy and skill proved of no assistance. His 
Honor was not at home and three imploring messages 
that he come to the rescue were either ignored or never 
delivered to him. 


Nevertheless, Mr. Liveright had acquired the produc- 
tion rights of the play from the author, and the mem- 
bers of the group at his apartment, earnestly resentful 
of the condemnation of their play, and for the mo- 
ment imbued with a sense of the dignity of American 
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citizenship, carried away by the argument that it was 
somewhat cowardly to expect only the mean and lowly 
to fight against oppression, all signed this statement 
which was issued by Mr. Liveright: 


“We, the undersigned, members of ‘The Captive’ com- 
pany, feel that the principle involved in the attempted | 
suppression of “The Captive’ is more important than our 
personal interests. ‘The play has been acclaimed by the 
intelligent public as a masterpiece of dramatic literature. 
Critics all over the world have paid tribute to the author. 
Far from feeling that we have been engaged in the com- 
mission of a crime for the past six months, we feel that we 
have been privileged in using our talents in a play of the 
highest literary merit and social value. Commendation has 
come from people in all walks of life, including the minis- 
try; and the play jury, which considered the play at the 
request of the District Attorney, found in it nothing ob- 
jectionable. 

“Our counsel advises us that we are violating no law. 
We owe it to ourselves, our profession, and to our public 
to refuse to be intimidated. We expect to receive the 
protection of the courts against unjust prosecution. 


Heten MENKEN, Minna PuHI.tiipes, 
Basin RaTHBONE, JoHN MILTERN, 
ArtHUR WoNTNER, Artuur Lewis, 
Gait Kang, Percy SHosrac, 


ANN TREVOR.” 


Acting Mayor McKee responded nobly, “We will 
meet that challenge. If Mr. Liveright attempts to put 
on that play, he and every member of the cast will be 
placed under arrest.” 

In the meantime public interest was likewise engaged 
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in the plays, “Sex” and “The Virgin Man,” both of 
which had obtained Supreme Court injunctions to pre- 
vent police interference until a final court determina- 
tion was made on the question of their obscenity. 
Never having seen either of these plays, I have no 
opinion of them. The general thought was that they 
were fashioned after “The Captive,” but with a pur- 
pose of exploiting perversion, and that the presentation 
was made in a manner to excite sexual thrills. It was 
said that the producers had added extra parts in re- 
hearsal in order to give a real “kick.” After the suc- 
cessful production of “The Captive” in Paris, others 
there attempted to ape the theme, but the result was so 
inartistic that such other plays failed to catch the 
public. In a civilized community a poor play falls of 
its own weight. This very likely would have been the 
fate of both “Sex” and “The Virgin Man” had the 
activity of the District Attorney not whetted the appe- 
tite of an eager public. One not looking for pornog- 
raphy may still be interested in learning—and seeing— 
what the fuss is all about. Be that as it may, long 
after “The Captive” was closed by the Frohman Com- 
pany, at a cost of the return of some $80,000, which 
represented advance sales, and with a total loss of 
between $150,000 and $300,000 (including prospective 
profits), these other two plays were continued.” 
Gilbert Miller, the former producer, and among the 
ablest and most artistic of to-day, sounded the vale- 
dictory. After stating that the reception of “The 


5 Eventually they were condemned after jury-trial, where the 
actors and producers were found guilty. 
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Captive” seemed fully to justify his judgment, he 
added : 


“The entire press resounded with the most lavish praise 
a play had received for at least a decade. Special empha- 
sis was laid upon the author’s wholly delicate and wholly 
inoffensive treatment of a subject which though new to | 
our stage was not for that reason forbidden. ...I am 
therefore strongly of the belief that it was grossly unfair 
under the circumstances for the authorities to have classed 
‘The Captive’ by their recent action with plays . . . which 
present an entirely different problem.” 


The Frohman Company refused to sell Liveright the 
sets. Magistrate Renault, who was still to hear the 
cases of the remaining defendants, stated that “the 
attitude of the management of this play is most com- 
mendable.” 

It was apparent that Liveright could not produce 
the play unless some relief were had from the Court by 
way of injunction. When the defendants again ap- 
peared in the Magistrate’s Court they, with one excep- 
tion, gave their promise not to appear again in “The 
Captive” until some competent court should decide 
that the play was not violative of the law. Percy 
Shostac, the stage manager, refused to make any con- 
cession. “I refuse,”? said he, “not because I want to 
make this a test case . . . but because I think it is 
morally degrading to have to give such a promise in 
connection with a great work of art.” 

We were ready to proceed with the case. Here was 
an opportunity for a direct test of the alleged ‘‘ob- 
scenity,” but Mr. James Wallace, Assistant District 


FREEDOM OF THE STAGE 253 


Attorney, seemed to discover, so he said, an “Ethiopian 
in the woodpile.” Although the case had been set per- 
emptorily, the prosecution declared itself not ready to 
proceed, and Mr. Wallace later scotched the Ethiopian, 
and successfully prevented a legal test, by dismissing 
the case against Shostac with the approval of the 
Court. 

Liveright had neither scenery, cast, nor theater. 
He lacked everything but determination. Action was 
brought against the authorities. Contention was made 
that the District Attorney and the police were sup- 
pressing “The Captive” by illegal interference and 
threats, that their action showed a determination to 
prohibit presentation, whether or not there was ground 
for complaint. Had there been a crime they should 
have proceeded against the Frohman Company and 
those in the cast. There is nothing in the law which 
gave either them or the magistrate a right to release 
this company if it withdrew the play or the individual 
defendants on condition that they should promise not 
to appear again. A crime had or had not been com- 
mitted. The refusal to proceed against Shostac showed 
the purpose of the authorities. 

We admitted that one cannot ordinarily enjoin the 
authorities from enforcing the criminal law, though 
we made that admission grudgingly. When one fights 
official suppression, and invokes the aid of a Court of 
Equity, he is always met by this argument—and this 
even though he is trying to prevent illegal acts of the 
police. Sometimes keepers of houses of prostitution 
and gamblers have succeeded in obtaining injunctive 
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relief against trespass, but such cases seem to meet 
with more favor. They only indirectly involve ques- 
tions of liberty of the citizen. We were not trying here 
to enjoin the authorities from making arrest for crime. 
If the court should find that the play “The Captive”. 
was not violative of the law, then the whole intimidat- 
ing action of the District Attorney, with its direct and 
implied threats, was in violation of valuable property 
rights. The officials had declared that the City ac- 
cepted Mr. Liveright’s challenge, which indicated the 
disposition of the authorities to threaten, intimidate 
and to suppress the play without legal determination 
of its propriety. | 

The District Attorney, in argument before Mr. 
Justice Jeremiah F. Mahoney, not only contended that 
the play was obscene, but pointed out the provocative 
conduct of any one who would attempt to produce a 
play of which the authorities disapproved. It ap- 
peared that James L. Coy, Acting Lieutenant of the 
Police Department, James B. Sinnott, the Police Sec- 
retary, and Charles Kane, First Grade Detective, were 
the literary censors. ‘The policemen were shocked by a | 
play which “‘unlawfully endeavored to make it appear 
that perverted sexual relations are more alluring and 
attractive than natural marital cohabitation.” And, 
said they, “the male characters are weaklings compared 
to the females described in the play.” How shocking 
are these thoughts to police lieutenants and detectives! 
“The vast majority of people go to the theater for 
amusement.” Isn’t it too bad that some find an in- 
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terest in problem plays? Finally, stated one of the 
police officers: 


“Seventy per cent of the audience attending the per- 
formance on the day I was there were under twenty-five 
years of age, and sixty per cent of the audience were 
women. The majority of them came unescorted, either 
two or three girls together. This was particularly true of 
those sitting in the balcony or gallery. Men also came 
in pairs. They were mostly young men. Where a gentle- 
man was accompanied by a lady they were usually over 
thirty-five years of age.” 


This is appalling! Imagine women going to the 
theater unescorted and men arriving in “pairs”! One 
queries whether the officers did not see what they were 
looking for. ‘They failed to remark that they had come 
in triplets. 

Liveright, determined to go ahead, had difficulty in 
obtaining a playhouse. After discouraging rebuffs, he 
finally acquired a lease of the Waldorf Theatre, the 
agreement providing that it was subject to cancelation 
in the event that the play was violative of the law, or 
that any Court should so find. 

The Waldorf Theatre Company then notified Live- 
right that the District Attorney had advised that the 
play was obscene and in violation of the Penal Law. 
Therefore it gave notice that it would not permit public 
presentation. The receipt of this notice was not wholly 
unexpected nor unwelcome. A Court decision was es- 
sential. Liveright could not get together a cast until 
the question of obscenity was decided. ‘The former 
actors had specifically pledged themselves in this re- 
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spect, and no other actor of note would take part in 
a performance, with the likelihood of arrest, trial and 
possible imprisonment, in the event that it should 
transpire that the authorities had “guessed” right and 
Liveright and his legal advisers had “guessed” wrong, 
the right or wrong to be determined by the sensitiveness - 
of the moral natures of twelve good men and true. 

Jurors are influenced by somewhat the same consid- 
erations as judges, district attorneys and church 
people. An acquittal suggests loose morals. A con- 
demnation assumes virtue. “Would this play arouse 
sexual passion?” would be the legal question set before 
them by the Judge’s charge. The normal man would 
be emotionally much more interested in an affair be- 
tween a man and a woman. But the jury would set for 
themselves the question: “Do we think a play dealing 
with an abnormal psychosis should be presented?” 
More specifically, the juryman would ask himself, “Do 
I like this kind of a play or do I want my wife to think 
I like this kind of a play?”? One could hardly blame 
an actor who refused to hazard not only his time and 
salary, but likewise his liberty, on a chance like this. 

Even people of artistic standing and educational © 
background objected to “The Captive.” They asked 
the usual question, “What good does it do?” as though 
the test of a play had to do with whether or not it 
would in their opinion do “good”—a matter on which 
almost all people differ. 

Knowing that the courts are not prone to hold 
against the authorities or to buck a public opinion 
which seemed to feel that something should be done 
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about the stage, we were not confident that the in- 
junction against the authorities would be maintained. 
The case might be thrown out without any considera- 
tion of the real question involved. 

On the other hand, having received notice that the 
Waldorf Theatre refused to permit us to enter on the 
ground that the play was obscene, we felt there was 
no possible way for the courts to avoid passing upon 
the main issue, thus presented. We, therefore, brought 
an injunction proceeding against the Theatre on 
the basis of the lease, which excused the defendant 
only in case the play was obscene under the law. We 
alleged that the play was not violative of the law; that 
the Waldorf Theatre refused to permit us to enter the 
premises; that Liveright had a large financial interest 
in the production and that his rights would be de- 
stroyed unless an injunction was granted. I may add 
that the lease specifically released both parties from 
any claim for money damages. The Waldorf Theatre 
Company relied upon the position taken by the authori- 
ties. The important question concerned the Judge who 
was to be vested with power to make the decision. 
Carefully we scanned the law journals to determine 
what judges were sitting. Carefully we considered the 
background, training and former decisions of each. 
The law is the law, but— Daily a call from Liveright 
would ask for an opinion, to which we answered that 
we did not regard the play as in any sense obscene, and 
that we thought we had raised the question in a manner 
to compel the Court to pass on it. We appeared be- 
fore Judge John L. Walsh but later learned that he 
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was disinclined to consider the case. With his per- 
mission we withdrew our motion and asked Mr. Justice 
Mahoney to pass upon this injunction, bop with 
that against the police. 

Some days later, the Court denied both injunctions,° 
stating that under ordinary circumstances any Judge 
passes upon the question of obscenity with considerable 
diffidence “because it must be conceded that in view of 
our mixed population such a question can better be 
passed upon by a jury drawn from those of varied ex- 
periences and engaged in different occupations.” He 
quoted from an earlier case in which the propriety of 


the book “Mademoiselle de Maupin” had been upheld: * 


“The conflict among the members of this court itself 
points a finger at the dangers of a censorship entrusted 
to men of one profession, of like education and similar 
surroundings.” 


He added that the nature of the proceeding com- 
pelled him to determine whether or not ‘“The Captive” 
violated the law. He stated that a reading of the 
play justified the claim that it possessed extraordinary 
literary merit which one would expect from an author 
of Bourdet’s reputation. He discounted the fact that 
the play had succeeded in other lands “because other 
people might have different customs and views,” a sug- 
gestion which implies that obscenity is a matter of tra- 
dition and confirms the thought that if one’s views are 
narrow enough, anything. is obscene. He referred to 


6 New York Law Journal, March 9, 1927, Vol. 76, p. 2592. 


7 Halsey vs. New York Society for the Suppression of Vice, 
234 N. Y. 1 (1922), 
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the fact that the views of critics are inadmissible as 
evidence, as “they frequently look with a single eye to 
purity of construction, vividness of phrase and skill 
in implanting ideas in luminous expression.” He con- 
sidered the contention that if the play was condemned 
it would be solely because of the theme, but concluded 
that the question was whether the tendency of the play 
is to “deprave or corrupt those whose minds are open 
to such immoral influences and who might come in con- 
tact with it,” that the statute looks to the protec- 
tion not of the mature and intelligent, but “to those 
who are young, ignorant and sensually inclined.” If 
this is the test, few serious plays have a chance before 
a court. 

After all, intelligent people should have some rights. 
If they are not permitted to view any production which 
might have an adverse effect on the immature, the 
vicious and the morally degraded, the field of the play- 
wright and producer is limited to innocuous palaver. 
Hardly any serious portrayal of life on the stage will 
escape the condemnation of those who fear, not for 
themselves, but for others whose morality is endangered 
by facing facts. 

The opinion arouses the fear that the question of 
whether or not one could produce a play would depend 
largely upon the discriminatory will of the District 
Attorney. This indeed is a fact. It suggests the 
danger underlying any law of this kind, unless con- 
strued narrowly to apply to those plays about which 
there can be little difference of opinion. One need do 
no “guessing” as to what is a dirty and filthy play. 
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Construed from this point of view, obscenity laws are 
reasonably definite. We have already adverted to this 
in considering the “American Mercury” case. 

It is curious how in the domain of business, the law 
requires definite and explicit laws, so that one is in no 
danger of “guessing” himself into jail. Any “crimi- . 
nal statute to be valid must be so clearly and definitely 
expressed that an ordinary man can determine in ad- 
vance whether his contemplated act is within or without 
the law, and if deviation from a standard is prohibited, 
the standard must be definitely fixed.” * ‘The quotation 
has been approved by the Supreme Court of the United 
States. The courts do not seem to have applied this 
reasoning when the standard concerns morality, emo- 
tion, freedom of expression and matters of like kind. 
Indefinite laws are prohibited by the Fourteenth 
Amendment to the Federal Constitution. "They come 
within the old maxim, “‘where the law is uncertain there 
is no law.” They come within the objection that any 
criminal statute offends “due process” unless it is gen- 
eral, uniform, fixed and certain. They are equivalent 
to the Chinese code which prescribes a punishment for 
those guilty of “improper conduct.” They violate the 
ex post facto provisions of the Constitution because 
until after trial no one can tell what the law is. They 
upset the general principle of our Government which 
is supposed to be one of law and not of men, for with 
indefinite statutes the Government is necessarily of men 
rather than of law. Tyranny has always found its 
simplest pressure in measures which would enable 

& United States vs. Armstrong, 265 Fed. 683 (1920). 
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power to discriminate. When a Government wants to 
“get”? a man, the course is easy if the law is indefinite. 

The Court commended the District Attorney for his 
action and did not fail to point out that the inference 
might be drawn that Liveright had purchased the play 
in the hope of “increased financial returns due to the 
notoriety and publicity this play has received.” Rarely 
has any one sought to assert his rights without this 
aspersion. Yet Liveright, as a matter of fact, had 
sought to obtain the play long before it had been pro- 
duced by the Frohman Company. 

Having found that the play was violative of the 
law, the Court denied the injunction asked for against 
the police as well as that against the Waldorf Theatre. 
The decision at least cleared the atmosphere. Judge 
Mahoney had not refused to face the issue. He ap- 
parently realized that the test by jury trial after pro- 
duction would mean absolute determination by a Dis- 
trict Attorney. Whatever may be the theoretical 
standpoint, practically, if a play is charged with im- 
morality and the cast threatened with jail, the play is 
at anend. The only relief from intimidation is by in- 
junctive process. 

We appealed to the Appellate Division. The de- 
fendant was not averse to a decision in our favor, for 
of course it meant the rental of his theater for a play 
which had been successfully produced. The defend- 
ant’s attorney presented what was obviously a weak 
argument in opposition. When the presiding Judge 
inquired whether he was anxious to lose the case, he 
evaded the question. I saw no reason why we should 
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not frankly admit that our interests were the same and 
that we were both anxious to have a decision on the 
law. But somehow the thought is that the courts are 
better satisfied if the issue is one on which the parties 
differ. ; 

It seems rather stupid in a civilized community to | 
compel a fight in order to get a decision. There is a 
procedure by which questions can sometimes be sub- 
mitted to court for what are called “declaratory judg- 
ments” on points of law. The court still has discretion, 
however, to refuse to give judgment. In a case like 
this, the issue would no doubt be avoided. In the or- 
dinary civil case the parties may agree upon a state- 
ment of facts and thus get a determination. Theodore 
Dreiser and his publishers once tried this procedure in 
connection with “The Genius.” The Court held that 
the question of whether or not a book was obscene, 
was the question of fact to be determined. ‘Therefore, 
the issue could not be presented in that way.° One must 
take a chance of jail in order to determine the law. 

The Appellate Court affirmed the judgment,” sug- 
gesting that while its judgment would not be binding 
on the police authorities, yet in effect, if they should 
pass on the question of obscenity, the decision might 
interfere with police activity. Why not? The Court 
said: 


“It cannot be said dogmatically that the morals of youth, 
or even of adults, would not be affected by presenting a 


9 Dreiser vs. John Lane Co., 183 (N. Y.) A. D. 773 (1918). 
10220 (N. Y.) A. D. 182; 220.(N. Y.), A. D. 836 (1927). 
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theme of the character here exhibited with the action and 
dialogue which accompany it. 

“The action might give to some minds a lecherous swing 
causing a corruption of the moral tone of the susceptible 
members of the audience.” 


But, primarily the Court refused “to countenance 
the procedure resorted to” in the application, which 
would 


“ultimately constitute the civil arm of the courts as censors 
of the drama and its allied arts of literature, of painting 
and of sculpture. One need but have the contractual duty 
imposed to produce, publish or install a play, book or work 
of art and upon refusal of performance demand that the 
arm of the court be raised to compel the execution of the 
compact. . .. The regulation of dramatic productions by 
compulsion or interposition of the injunctive process has 
no analogy or parallel in the realm of equitable jurisdiction 
hitherto entertained. We are not prone so to widen its 
sphere as to embrace it.” 


The Court suggested that if Liveright had any 
remedy against the Waldorf Theatre by reason of loss 
of profits, he might sue and the damages would be as- 
sessed by jury, if he could convince the jury that “no 
immoral suggestion or lewd or lecherous instinct may 
be aroused as a result of performing the play.” 

Of course, such a decision makes the District Attor- 
ney the censor and prevents any recourse to the court, 
for relief is denied through any process which is im- 
mediately available. In any case involving a question 
of property in which a moral issue is not involved, 
equity will interfere. The court did not seem to realize 
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that its fear of assuming the functions of a censor 
merely passed such functions on to a prosecuting of- 
ficer. ‘The courts have often acted as censors. On 
appeal from a judgment, the Appellate Courts de- 
termine questions of obscenity not, it is true, as to 
whether a book or a play is obscene, but rather as to 
whether reasonable men could conclude that it was ob- 
scene. The question may become one of law rather than 
of fact. 

But we were not through yet. The District Attor- 
ney had contended under the law “The Captive” could 
not be produced, but in spite of the assurance with 
which he banned the play, an amendment to the New 
York statute was suggested so as to make it a misde- 
meanor to present not only “an obscene, indecent, im- 
moral or impure play, exhibition, show or entertain- 
ment,” but likewise ‘“‘any obscene, indecent, immoral, 
impure scene, tableau, incident, part or portion” of any 
of the above and likewise condemning any play, scene 
or tableau “depicting or dealing with the subject of sex 


11 'This raises the inter- 


degeneracy or sex perversion. 
esting question as to what is sex degeneracy or sex per- 
version. Are Ibsen’s “Ghosts,” and Brieux’s “Damaged 
Goods” included in the category? The condemnation 
of a play, any part or incident of which is obscene, 
presents another interesting consideration. Hereto- 
fore, with plays as with books, the whole counted. This 
law is censorship or suppression gone wild. Shake- 
speare, Sophocles, and the “Nibelungenlied” should 
be banned under this test. Of course they would not 


11 Section 1140-a New York Penal Code, April 5, 1927. 
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be, but this is because such power is exercised not with- 
out, but with, discrimination. 

But this wasn’t enough. The proposed law pro- 
vided that on conviction the license of the theater 
owner might be taken away and the theater might be 
closed for a period of one year. This gives complete 
power to any District Attorney. 

Since a producer of a play will never know whether 
or not a jury will declare it obscene until after trial, 
the law will always operate ex post facto. An analogy 
was suggested to the padlock procedure for liquor pro- 
hibition violations, but the parallel is not sound. The 
manager of a hotel knows whether he is selling liquor. 
The owner of a theater may be heavily penalized for 
housing a performance which both he and the majority 
of his patrons sincerely believe to be both elevating and 
beautiful. Many District Attorneys all over the coun- 
try objected, sometimes under pressure, to “Desire 
Under The Elms.” A manager who dared to present a 
large part of Eugene O’Neill’s work might do it under 
threat of very serious consequences. 

The bill passed the legislature and was signed by 
Governor Smith. True, he indicated that such powers 
should be reasonably exercised. Yet the difference be- 
tween tyranny and liberty lies not in the will of an 
individual but in the law; lies not in the exercise of the 
power, but in its possession. 

The new attitude is far worse than censorship. 
Make a law inclusive enough, and the penalty severe 
enough, and a censor would be far preferable. At 
least then one knows what he can do. Not only the 
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author and the manager, but even the owner of the 
theater is constituted a censor who is bound to be 
more fearful, timid and unintelligent than any public 
authority could be. This would be so if the law were 
enforced. As a matter of fact, the law won’t be en- 
forced except in specific instances, and thus again we > 
add to the vast number of unenforcible laws, the effect 
of which is to weaken respect for law (which may be 
an evil) and to make every individual subject to dis- 
crimination, which is certainly an evil. 

The amendment ended the possibility of Pee 
“The Captive.” 

Horace B. Liveright is also a publisher. Some years 
ago a book by Maxwell Bodenheim, “Replenishing Jes- 
sica,” published by him, displeased John S. Sumner, of 
the Society for the Suppression of Vice. An indictment 
followed. The case lay dormant for some time. After 
the indictment a bookseller was arrested for selling the 
book and discharged in a Magistrate’s Court. But 
after Liveright had had the audacity to fight the Dis- 
trict Attorney in the endeavor to produce “The Cap- 
tive,”? the old indictment was called for trial in March, 
1928.* The District Attorney is an honorable man, 
but citizens who endeavor to assert their rights feel the 
hand of power. 

The demand for a clean stage is not a new phe- 
nomenon. One can imagine the Athenians objecting 
to the plays of Sophocles with a particular drive at 
the “CEdipus Rex.” In Elizabethan times a larger part 


* After a five-day trial, it took the jury less than fifteen 
minutes to conclude that the book was not obscene. 
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of the community condemned Shakespeare and Beau- 
mont and Fletcher. Obscenity depends upon the cus- 
toms of the time, upon whether the portrayal is usual 
or novel. The character of the audience is important. 
In London is a private theater with which the censor 
does not interfere. A play produced there is no dif- 
ferent than if produced elsewhere, yet there is a basis 
for different consideration. No doubt our “little” 
theaters of an experimental type might produce plays 
which the authorities would find objectionable if pre- 
sented on Broadway. It is less likely, however, that 
the District Attorney will receive complaint, and or- 
dinarily he is not anxious to act unless persuaded by 
what he thinks is a public demand. If he used intelli- 
gence—although this is a good deal to ask from a 
public official—he would find a basis for distinction. 
Such discrimination might suggest to him the indefinite- 
ness of these laws. 

After all, a theater is, in a sense, the most democratic 
institution on the face of the earth. No one is com- 
pelled to attend a performance. The box-office receipts 
show what people want to see. With their purchases 
they cast the vote. Conceivably a nude statue, an in- 
decent advertisement or a suggestive painting might be 
seen by chance, but ordinarily when one goes to a 
theater, particularly in view of the high prices that 
prevail, he knows fairly well what will be portrayed. 
Some twenty years ago Anthony Comstock attacked 
Shaw’s “Mrs. Warren’s Profession.” His activity 
proved a great advertisement. Although manners and 
customs did not then permit of the liberality which is 
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accepted to-day, the Court of Special Sessions released 
the defendants, holding that the play did not violate the 
law. Comstock designated Shaw as “that Irish smut- 
hound,” to which Shaw replied that he admitted that 
his play might affect “weak-minded or ignorant people.” 

Whether or not any one play should be produced 
is of relatively minor importance. The state of the 
law and the power held by authority present a grave 
issue. “The Captive” is significant because it shows 
that we are beginning to condemn plays because of 
their theme. We object to thought on certain subjects. 
Precedents of suppression are dangerous. ‘Revelry” 
was a play which was said to reflect rather unfavorably 
upon President Harding, though it showed him to be a 
human being whose chief fault lay in his faith in his 
advisers and friends. It met opposition from the 
authorities in Philadelphia. 

Consider the productions on Broadway to-day. They 
are not very different from last year. Laws may come 
and laws may go, yet public taste determines the char- 
acter of the performances. 

Year after year the annual reports of the New York 
Society for the Suppression of Vice deplore the de- 
moralizing indecency of the stage. Quoting from an 
unnamed Brooklyn judge in the report of 1924, they 
say: 

“The modern [motion] picture is sensual and nothing 
demoralizes more than sensuality— At the movies the 
young see things they never should be allowed even to hear 
or think about. Under such conditions the downfall of 
young girls is not remote. [Sic.] Similarly, the spoken 
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drama of the present day on the New York stage outrivals 
Paris for indecency.” 


In 1925 the report admits that the “sex impulse is 
important and necessary” but the report objects to 
what is called “its artificial stimulation” and to “that 
class of public show of recent growth which commer- 
cializes feminine nudity and caters to the animal side 
of nature.” 

But they fail to solve the important problem. What 
is artificial stimulation? Who is to be the judge? 

Year after year in these reports the Society itself 
suggests the solution. In a concluding paragraph the 
report says: 


“We believe that the parents should so educate their chil- 
dren in sex matters, seriously and reverently, that within 
a reasonable time many of those things which are now by 
judicial ruling indecent, will lose their quality of indecency.” 


This suggests education, not repression. Any other 
method means that the opinion of one man, if he hap- 
pens to be in an official position, will control the stage, 
and since that one man is just an ordinary individual, 
his action will be affected by his particular training, 
his background and his emotions, to say nothing of 
political influences, friendship and the vast variety of 
motives that influence human beings—even when clothed 
with authority. 

Again the authorities rattle the saber. Nobody 
knows whose head will be chopped off. One thing is cer- 
tain—that a call from the District Attorney’s office 
will close any play in New York, whatever the manager 
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may think to be his rights. He knows it will be stopped, 
that he and his cast may be arrested and held for trial; 
that there is no possible injunctive relief; that the 
owner of the theater may have his license taken away. 
A wise producer will pander to The Authorities. He . 
will not lack generosity in contributing to both cam- 
paign funds. He will accept privileges instead of de- 
manding rights. For discrimination by officials, not 
laws by legislatures, will determine his fortunes. No 
district attorney can stop all plays which offend the 
sensibilities of Dr. Straton and his followers, but a 
show of activity on his part may be necessary. What 
plays shall he choose? Public officials in their inner 
circle are just ordinary human beings. “Jim is a good 
fellow. Ill drop him a tip to tone down that bedroom 
scene—he needs the money—we don’t want to hurt 
him.” Says another confrére: “We’ll have the Church 
down on us if we attack Jones. Anyhow his play isn’t 
so bad.” ‘How about the Highlights Theater,” sug-. 
gests a young attaché of the office. ‘‘We’ve been after 
that guy for a long time. Ain’t he the fellow who put 
on that play ridiculing Tammany? We'll show ’em.” 
“Go and take a look at it,” says his superior. 
James G. Wallace, of the District Attorney’s Office, 
saw the play “Maya,” produced in a Shubert theater 
in February, 1928. Off went “Maya.” James G. 
Wallace is the Lord Chancellor in “TIolanthe”: 


The law is the true embodiment 
Of everything that’s excellent. 

It has no kind of fault or flaw, 
And I, my Lords, embody the law. 
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Can the manager avoid the peril by clothing Venus 
in woolens, or by robing the chaste Diana? Possibly. 
Can he avoid it by changing a line or a scene of a suc- 
cessful play? Possibly. But assuredly he cannot tell, 
nor can he go to court with any practical method of 
combating power. “The answer is simple,” say the 
vice-hunters ; “put on clean shows.” “But,” says the 
manager, “what is a clean show?” The public is in- 
terested in social problems, in domestic difficulties 
caused by emotional disturbances in which sometimes 
a third person is involved, in relations between husband 
and wife in which sex unfortunately plays a part (or if 
not, it’s worse), in romance of all kinds, in social in- 
trigue, in questions actually affecting people’s lives. 
And the public is interested in grace and beauty and 
form, which is not always displayed either to the best 
advantage, or in the cleanest manner, with superfluity 
of costume. If the stage is limited to those things which 
please morons, children and degenerates, the theaters 
might just as well close and leave entertainment to the 
motion pictures. 

No article on the stage would be complete without 
reference to motion pictures. Under the law of New 
York State a commission is created, the commissioners 
to have “qualifications by education and experience 
for the duties of office.” They shall grant a license to 
a film “unless such film, or a part thereof, is indecent, 
obscene, immoral, inhuman, sacrilegious or is of such 
a character that its exhibition would tend to corrupt 
morals or incite to crime.” If the commission fails to 
license any film, they must furnish a written report of 
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the reasons for refusal, and a description of each re- 
jected part. This is, of course, censorship, but it im- 
plies none of the power now held by the authorities over 
the stage, for presumably the commission’s findings are 
subject to court review. Such is the effect of a hated 
label, the word, “censorship,” that Governor Smith, 
who approved the absurd amendment to the Penal Law 
which made a part or scene of a play the test of ob- 
scenity and which included padlock provisions against 
the theater, favors the abolition of this board. Yet the 
law itself, as well as laws of like character in other 
States, may be responsible for the monotonous and 
boresome character of the ordinary motion picture film. 

We see films of innocuous and nauseous simplicity 
and sentimental flapdoodle. Every picture represents 
a wish fulfillment. Every hero is one’s self. Ordinarily 
at marriage, life is ended in an aura of success; or if 
perchance life continues, all is serene unless one or the 
other does “wrong.” Men and women are faithful or 
vicious. One perceives definitely whether the husband’s 
derelictions are due to the wife’s nagging or whether 
the wife’s nagging is due to the husband’s derelictions— 
usually the latter. All is simple and clear cut. Lack 
of convention (and atheism) always bring merited and 
condign punishment. Virtue brings her own, as well 
as other, rewards. Vice leads to the gutter and suicide. 
The hero’s actions are never influenced by hope of 
reward (except honor) or fear of punishment (except 
from his conscience) and the villain never otherwise. 
The hero is sweet-tempered and tolerant except against 
evil—and there he is a veritable tiger. Since he at- 
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tends Church (and has since he was a child), he has no 
problems. Wars are crusades fought for righteous, 
idealistic and selfless causes, where the enemy is always 
cruel, and therefore gets licked. The immigrant wel- 
comed to America, the place of sure opportunity, loves 
this land of justice and liberty. People and actions 
are good or bad. Life is a success or a failure. There 
are no tones, no shades or shadows. And the moral 
effect is said to be certain. There is no portrayal of 
reality, yet it is thought that these lies will affect life. 

What is sacrilegious? What is inhuman? A year 
or two ago in Berlin I saw one of the most thrilling 
presentations that has ever been screened, the Russian 
revolutionary play, “‘Potemkin.” ‘There was consider- 
able question as to whether production here would be 
permitted. Some scenes were ordered eliminated; 
among’ others a series of pictures depicting the miser- 
able conditions under which the Russian sailors lived. 
How much more was cut I do not know. Suffice it to 
say that the picture as presented in America had noth- 
ing like the appeal of the original. 

Since no one State is a large enough field for regi- 
mentation, demand was made not long ago for a Federal 
Commission to govern the industry. Pictures were to 
be prohibited which contained anything “obscene, im- 
moral, inhuman, sacrilegious, or offensive to the senti- 
ment of religious reverence”; anything which would 
tend to “impair health, effect [sic] morals, incite to 
crime, cause moral laxity, disturb public peace or 
friendly relations with foreign powers.” Pictures were 
to be banned which should “hold up to scorn any race, 
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nation, sect or religion” or which should “exploit or 
depict persons notorious for some crime or public scan- 
dal.” Likewise, the commission was to prohibit films 
which should “aim to assist the election or defeat of any 
political candidate,” or which should show “any cock- — 
fight, bull fight or prize fight.” Individuals are to 
decide this for you and for me. All the above con- 
cern matters of opinion where there is no fixed standard 
—where men differ. There may be some subjects left 
for portrayal, but the future is long. There is little 
outside the kindergarten which would not have a dele- 
terious effect on some people. 

“The Callahans and the Murphys” cause public ex- 
citement. We must pass a law. Bigotry and intoler- 
ance must be legislated out of existence. On to the 
City Hall! Hail to the Irishman, who stalked from 
the movie palace with the audible comment: “If there 
are Irish here with Irish spunk, theyll follow me 
out.” 

The point is not that any commission of reasonable 
men is likely to exercise tyrannical power very strictly, 
any more than the Commission in New York makes use 
of its power in a notably repressive fashion. The de- 
mand for the legislation shows the desire to control 
morals by law and to save people from themselves; to 
make the judgment of one individual binding upon an- 
other. The new tendency is to prepare the path of 
life, rather than to prepare youth to overcome the 
evils which are bound to cross the path. I would draw 
a distinct line between ignorance and virtue. They are 
too often confused. JI would be so frank in dealing 
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with the problems of life that not even youth would be 
shocked and thrilled by the unexpected. 

The crusaders would set up a howl if any one sug- 
gested that a law be passed compelling them to sce 
something they disapprove, but they actually exercise 
this power on others. They fail to realize that to pro- 
hibit portrayal of what one likes is to compel him to 
see what he does not like, or to see nothing at all. 

Private conversation is not censored and it prob- 
ably would be no better if it were. Good taste has a 
good deal to do with what people talk about, and prob- 
ably with the plays and pictures they see. “The Ten 
Commandments,” ‘The Covered Wagon,” and ‘The 
Big Parade” owe their attraction to natural, decent, 
human sentiment, and brilliant production. 

In this, as in other lines, I should chance the dangers 
of freedom, with confidence that knowledge is safer 
than ignorance and in the faith of Abraham Lincoln: 
“Throw the people on their own resources and then 
this Republic, the last possible hope of the earth, will 
never perish from this world.” 
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CoMMONWEALTH oF Massacuusetts vs. Nicoua Sacco 
AND BARTOLOMEO VANZETTI 


“Tf it had not been for these thing, I might have live 
out my life, talking at street corners to scorning men. I 
might have die, unmarked, unknown, a failure. Now we 
are not a failure. This is our career and our triumph. 
Never in our full life can we hope to do such work for 
tolerance, for joostice, for man’s onderstanding of man, as 
now we do by an accident. Our words—our lives—our 
pains—nothing! The taking of our lives—lives of a good 
shoemaker and a poor fish peddler—all! That last moment 
belong to us—that agony is our triumph.” 

—Vanzetti to Judge Webster Thayer 


“We killed murderers,” says the State of Massachu- 
setts. 

“You killed anarchists,” responds the public opinion 
of the world. 

Answers the State: ‘These men were duly tried, 
convicted and sentenced. For seven years, the case was 
pending in the Courts. Extraordinary legal protection 
was accorded these two Italian workers. Appeal was 
taken from the original judgment; motions for new 
trials were heard; appeals were taken from decision 
on these. The Governor made a special investigation, 


even appointing a committee of elderly and learned 
279 
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men to advise him. Recourse was had to the Judges of 
the Supreme Court of the United States.” 

Says the public opinion of mankind: ‘The case was 
tried before a weak, vindictive judge. All motions, 
even one to remove this judge for prejudice, were de- 
termined by him. Appeals merely raised the question 
of whether he had made errors of law, and a wrong 
exercise of discretion or injustice is not an error of 
law in Massachusetts. The Governor and his commit- 
tee merely upheld the Courts and in their conclusions 
insulted the intelligence of mankind. For seven years 
of torture, these men were accorded the forms of law. 
Because of their opinions, they were denied justice.” 

Bartolomeo Vanzetti plied his trade as a fish ped- 
dler in Plymouth, Massachusetts, living with his friends, 
the Brini family. Nicola Sacco edged shoe-soles in a 
factory at Stoughton, where he lived with his wife 
Rosina, and his baby, Dante. They were Italian im- 
migrants. They had the thought that human nature 
was good enough, or strong enough, or unselfish enough 
that some day we might have an idealistic society free 
of violence, that would not rest on law enforced by 
power, a society free of hate and exploitation, a society 
of love. They called this anarchism. Some call it 
Christianity. But they were atheists. They were radi- 
cals. They didn’t believe in war—or in The War— 
and went to Mexico to avoid the draft. They had 
gathered money to feed the starving workers of Law- 
rence during the textile strike, in which some 30,000 
men, women and children mill workers protested against 
pay of six to eight dollars for from 54 to 58 hours 
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weekly work. Sacco had assisted in 1918 in a three 
months’ strike of workers of the Draper Mill in Hope- 
dale; he had been arrested in 1916 for participating 
in a demonstration of sympathy for workers on strike 
on the Mesaba Iron Range in Minnesota. Vanzetti 
had been active in the 1916 strike in Plymouth when 
workers in the cordage factory, mostly Italians turn- 
ing sisal hemp into binder twine, living in hovels, on 
an average wage of $12 a week, spontaneously struck 
against unendurable conditions. Sacco and Vanzetti 
were “goddam agitators.” 

Massachusetts forgot the words blazoned. on the 
statute of Wendell Phillips. 


“When the Muse of time shall be asked to name the 
greatest of them all, she shall dip her pen into the sunlight 
and write across the clear blue sky—Agitator.” 


But Wendell Phillips is dead. ‘Those men were liv- 
ing. A dead agitator may be ahero. A living agitator 
is a nuisance, and these men were foreigners, working- 
men, atheists, pacifists, radicals, anarchists. They 
were simple, law abiding, hard-working men, but it was 
their misfortune to have ideals and, worse, to label those 
ideals by unpopular names. “Are you an anarchist?” 
queried Judge Anderson of a poor foreigner held before 
him for deportation. “Yes.” “What do you mean by 
anarchy?” “I dunno.” ‘Why do you say you’re an 
anarchist?” ‘The policeman who arrested me told me 
so,”’ said the defendant. 

The sleepy Massachusetts town of South Braintree 
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was the scene of tragedy early on the afternoon of 
April 15, 1920. Parmenter, the paymaster of the 
Slater & Morrel shoe factory, and Berardelli, his as- 
sistant, were, while carrying the company’s pay roll of 
$15,776.51 from the office building to the factory, set 
upon and killed by a gang of bandits who got away , 
with the pay roll. In the words of Governor Alvan T. 
Fuller, “The crime was particularly brutal. The mur- 
der of the paymaster and the guard was not necessary 
to the robbery. The murders were accomplished first, 
the robbery afterward. The first shot laid Berardelli 
low in the roadway and after Parmenter was shot, he 
dropped the money box in the road and ran across 
the street. The money could then have been taken, but 
the murderers pursued Parmenter across the road and 
shot him again and then returned and fired three more 
shots into Berardelli, four in all, leaving his lifeless 
form in the roadway. The plan was evidently to kill 
the witnesses and terrorize the bystanders. 'The mur- 
derers escaped in an automobile driven by one of their 
confederates, the automobile being afterward located 
in the woods at Bridgewater, eighteen miles distant.” 

This was one of a series of violent crimes which had 
disturbed the peace of towns in that vicinity. The 
usual crime wave was awash. There had been bank 
robberies and hold-ups. On the 24th of the previous 
December at Bridgewater, four men had made an un- 
successful attempt to rob a pay-roll truck of the L. Q. 
White Shoe Company. 

The “man hunt” for “reds” was also frightening and 
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enthralling the country. The nervous Mitchell Palmer, 
with the aid of William J. Flynn, described by him as 
“the greatest anarchist expert in the United States,” 
sought to stir up and suppress an imminent “revolu- 
tion” of dangerous aliens. The “deportation delirium” 
was under way. Said Louis F. Post, Assistant Secre- 
tary of Labor, “The whole red crusade seems to have 
been saturated with the ‘labor-spy’ interests—the inter- 
ests, that is, of private detective agencies, which, in 
the secret service of masterful corporations, were en- 
gaged in generating and intensifying suspicions and 
hatreds.” 

Boston bankers were paying for full page newspaper 
advertisements warning the country of its danger. On 
one night in January, 1920, over two thousand people 
were arrested without warrant on suspicions aroused 
by agents provocateur. As Charles E. Hughes said, 
“Very recently information has been laid by responsible 
citizens at the bar of public opinion of violations of 
personal rights which savor of the worst practices of 
tyranny.” These “responsible citizens,’ twelve well- 
known lawyers, among them Felix Frankfurter, who 
played an important part in this case, and Francis 
Fisher Kane and Frank P. Walsh, who were swept in by 
the momentum of the last few weeks before the execu- 
tions of the two Italians, had published a documented 
report exposing Palmer’s “frenzied activities.” 


They said: 


“Wholesale arrests both of aliens and citizens have been 
made without warrant or any process of law; men and 
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women have been jailed and held incommunicado without 
access of friends or counsel; homes have been entered 
without search warrants and property seized and removed; 
other property has been wantonly destroyed; workingmen 
and working women suspected of radical views have been 
shamefully abused and maltreated.” 


The Attorney General’s office constituted itself a 
huge propaganda agency to stir up hate and fear of 
“radicals.” Hysteria was rampant. The alien was 
a hunted beast, threatened with arrest, separation from 
his family, third-degree inquisition, and deportation. 

In May, 1919, sixteen deadly bombs were found in 
the New York Post Office. In June, there were ex- 
plosions in Philadelphia, Pittsburgh, Paterson, Cleve- 
land and New York. One bomb was set off in front of 
Attorney General Palmer’s home in Washington, and 
in the wreckage the police claim to have found a leaflet 
entitled “Plain Words.” Andrea Salsedo and Robert 
Elia, anarchist printers in New York, were alleged to 
have had to do with printing this circular and early 
in 1920 were taken into custody and held incom- 
municado in the hands of agents of the Department 
of Justice in New York. All anarchists were under 
suspicion. Sacco and Vanzetti were on the Govern- 
ment list as belonging to the Galleani group with head- 
quarters at Lynn, Massachusetts. 

Vanzetti went to New York to see what could be done 
for his comrades. He consulted Walter Nelles of the 
American Civil Liberties Union. He was advised to 
collect and conceal radical literature, and to raise 
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funds for the defense of Elia and Salsedo. He returned 
home on May 2nd. Two days later, the newspapers 
reported that Salsedo’s body had been found, crushed 
to a pulp, on the pavement below the Park Row Build- 
ing in New York City. The Department of Justice 
denied the imputation that he had been thrown out 
of the window, insisting that the man had been driven 
insane by weeks of secret imprisonment, and had com- 
_ mitted suicide. His companion, Elia, was never prose- 
cuted for complicity in the bombings but was hurriedly 
deported. 

A protest meeting was arranged for May 9th at 
Brockton, Mass., with Vanzetti as the chief speaker. 
A friend, one Mike Boda, owned a dilapidated Over- 
land car. On the evening of May 5th, Sacco and 
Vanzetti called for the car to use it to collect the 
“dangerous” literature in their friends’ possession. 
Boda’s car was under suspicion. Sacco and Vanzetti, 
informed that the license plates were irregular, took a 
street car. They were arrested on the street car and 
in Sacco’s pocket was found an announcement of the 
forthcoming meeting, addressed to “Fellow Workers,” 
who had “fought all the wars,” who “had worked for 
the capitalists,” but who had not found a piece of land 
where they could “live like a human being and die like 
a human being.” 

Bartolomeo Vanzetti, the Italian fish peddler, this 
simple dreamer from the hills of Piedmont in Northern 
Italy, was to have explained and solved the economic 
difficulties of the world on May 9th in consideration of 
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small contributions for the benefit of Salsedo’s family 
and to start a fund for the audacious undertaking of 
starting suit against the Honorable A. Mitchell Pal- 
mer, the powerful Attorney General of the United 
States, for damages for having caused the death of his 

friend, Salsedo. : 

But the trap shut on May 5, 1920. Sacco and 
Vanzetti never left jail until they were burned to death 
in the electric chair on August 22, 1927. 

Thus it appears that Sacco and Vanzetti were ar- 
rested as anarchists, not as murderers; for opinion, not 
for crime. Any one who suggested their complicity in 
a brutal murder on April 15th would have had difficulty 
in answering obvious questions. Would they have been 
publicly active in radical circles had they committed 
murder? Would Vanzetti have intervened in Salsedo’s 
behalf? Would they have arranged a public meeting in 
the vicinity at which Vanzetti was to speak? What 
became of the booty of over $15,000? If they had 
stolen the money would they be seeking small contribu- 
tions from a handful of Italian radicals? Would they 
have come for Boda’s car—a small second-hand Over- 
land? ‘These questions are still unanswered. 

No wonder that Lawrence Letherman, for over 
twenty-five years in the employ of the Government, and 
Fred J. Weyand, then in the employ of the Depart- 
ment of Justice, later made affidavit that in the opinion 
of the agents of the Department ‘“‘these men had noth- 
ing to do with the South- Braintree murders.” Lether- 
man said: 


“The Department of Justice in Boston was anxious to 
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get sufficient evidence against Sacco and Vanzetti to deport 
them, but never succeeded in getting the kind and amount 
of evidence required for that purpose. It was the opinion 
of the Department Agents here that a conviction of Sacco 
and Vanzetti for murder would be one way of disposing 
of these two men.” 


When arrested, Sacco and Vanzetti were carrying 
revolvers. When taken to the police station, they 
failed to open their hearts to the police—in fact, they 
deliberately lied. They tried to conceal their move- 
ments, they tried to protect their friends. This is 
particularly important because the Court later left it 
to the jury to determine whether the calling for the 
car, the departure without getting it and the misstate- 
ments to the police, were evidence of “consciousness of 
guilt”? of the murder. Preposterous as it may seem, 
this seems to have been regarded as the strongest evi- 
dence in the case, for in denying a later motion for a 
new trial based on affidavits which completely discred- 
ited alleged eyewitnesses, the Court said: 


“These verdicts did not rest, in my judgment, upon the 
testimony of the eyewitnesses. . . . The evidence that con- 
victed these defendants was circumstantial and was evi- 


> 99 


dence that is known in.law as ‘consciousness of guilt. 


Of course, when men lie to the police, they do so to 
avoid what they think is the charge against them. 
Sacco and Vanzetti were told they were held as “sus- 
picious characters”; they thought they were held as 
“radicals.” Later, Katzmann, the Prosecutor, in ridi- 
culing this as a cause for fear, asked, “What is de- 
portation but a joyride to Italy?” But these baited, 
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hunted men had in mind the third-degree inquisition of 
Salsedo and Elia, the deportation of their friend Coacci 
from Ellis Island on April 16th, his wife and baby girl 
having been left behind to shift for themselves ; the fate 
of Marucco from Latrobe, Pennsylvania, who died mys- 
teriously on shipboard, and a picture of the crushed 
body of Salsedo on a New York pavement in a pool of 
blood. Yes, these men were fearful. From the exami- 
nation of Sacco we have: 


Q. (To Sacco) Any one time you mentioned that you 
were afraid, what did you mean by that? 

A. I mean that I was afraid, for I know that my friends 
there in New York have jumped down from the jail in 
the street and killed himself. The papers say that he jump 
down, but we don’t know. (Record, page 881.) 


The authorities knew that the misstatements were due 
to the thought that they were wanted as radicals, for 
the questions put during the trial emphasized that 
thought. 


Q. (To Vanzetti) Tell us all you recall that Stewart, 
the chief, asked you? 

A. He asked me why we were in Bridgewater, how long 
I know Sacco, if I am a radical, if I am an anarchist or 
communist, and he ask me if I believe in the Government 
of the United States. 

Q. What did you understand ... you were being de- 
tained for at the Brockton police station? 

A. I understand they arrested me for a political mat- 
ter. (Record, pages 883-884.) 

Q. (To Sacco) What did you think was . . . the crime 
that you were arrested for... ? 
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A. I never think ae else than radical. 


Q. What occurred with Mr. Stewart that made you 
think you were being held for radical activities? 

A. Well, because the first thing they asked me if I was 
an anarchist, a communist or socialist. (Record, page 
1016.) 


This was a murder case. Men may be convicted be- 
cause of their opinions, but the law requires a frame- 
work. Orciani, an associate, had also been arrested. 
The three men were grilled about their movements on 
December 24, 1919, the day of the Bridgewater at- 
tempted hold-up, and on April 15, 1920, the day of 
the South Braintree crime. The bandits had been de- 
scribed as foreigners. The prisoners were brought be- 
fore witnesses—not in a line-up with others of the 
same general type—but separately. The whole pro- 
cedure was illegal, but the men were without counsel. 
They were ordered to pose so as to suggest the bandits. 
Even then, the witnesses were doubtful. “I might be 
mistaken,” said one. “I am not positive,” said another. 
“T couldn’t see very well,” said a third. 

Orciani’s factory record proved an alibi on both 
days. Hewas released. Sacco’s factory record proved 
an alibi for one day—December 24th. He was charged 
with the crime of April 15th. Vanzetti was a fish ped- 
dler; he had no factory record for either day. He 
was charged with both crimes. Orciani, none. Sacco, 
one. Vanzetti, two. 

Before the indictment in the South Braintree case, 
Vanzetti was tried in Plymouth charged with an “at- 
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tempt to rob” and an “attempt to kill” in the hold-up 
at Bridgewater. The evidence was farcical. On the 
one hand were absurd “identifications’?; on the other 
Italian housewives and uncouth laborers who testified 
they had bought eels from Vanzetti on the day in ques- 
tion. A Mrs. Brooks noticed one man of four, who 
‘seemed some kind of a foreigner.” ‘*That man I should 
judge was the defendant.” She saw the attempted 
hold-up from a railroad depot, although there were 
buildings between, which shut off the view. A fourteen- 
year-old boy saw the bandit for a moment from a dis- 
tance of 145 feet. 


A. I could tell he was a foreigner by the way he ran. 

Q. What sort of a foreigner? 

A. Either Italian or Russian. 

Q. Does an Italian or a Russian run differently from 
a Swede or a Norwegian? 


A. Yes. 
Q. What is the difference? 
A. Unsteady. 


Of course, there were other witnesses. Even their 
testimony differed from that given by them at the 
preliminary hearing and from identifications they had 
given to detectives. 

Evidence other than that of identification was trivial. 
For instance, it was claimed that several shells found 
on Vanzetti at the time of his arrest months later were 
of a type similar to those found at the scene of the 
Bridgewater crime. 

Some twenty alibi witnesses for Vanzetti remembered 
the date because of the purchase of eels on the day 
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before Christmas, a custom equivalent to our Thanks- 
giving turkeys. <A baker testified that Vanzetti had 
wanted to borrow his delivery wagon and was in his 
shop at the very time of the crime. 

Vanzetti was defended by John Vahey, who later 
became a partner of Prosecutor Katzmann. Vanzetti 
has since charged that Vahey betrayed him. Very 
likely (and this is the most charitable construction) 
the defense was carelessly optimistic. 

The jury convicted Vanzetti with such enthusiasm 
that, disregarding the charge of the Court that there 
was no evidence to sustain the second count of the 
indictment, they found the defendant guilty on both 
counts, and Judge Webster Thayer gave Vanzetti the 
maximum, sentence—fifteen years. But worse, Van- 
zetti was given a criminal record. 

One feature of the trial is peculiarly important: 
Vahey had not called witnesses who were available; 
he had taken no exceptions; it is said that he had ad- 
vised Vanzetti not to take the witness stand, a fact 
afterwards deemed so significant by Governor Fuller 
that he laid great stress upon it. Vanzetti said of 
Vahey in an address to the Court: 

“My first lawyer has been a partner of Mr. Katzmann 
as he is still now. The first lawyer of the defense, Mr. 
Vahey, has not defended me, has sold me for thirty golden 
money like Judas sold Jesus Christ.”’ 


Governor Fuller’s report states that “investigating this 
case, I talked to the counsel of Vanzetti. ...” One 
cannot help speculating on what Vahey told the Goy- 
ernor. 
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In sentencing the prisoner, Judge Thayer, after- 
wards to try the murder case, said (according to a 
statement made by Vanzetti) : 


“The defendants’ ideals are cognate with the crime.” 


In the meantime Sacco had been held in jail—with 
what warrant I know not, for the indictment for mur- 
der was not handed down until September 11, 1920. 
The trial was set for February, 1921, but at the re- 
quest of the defense, which needed time for prepara- 
tion, was not begun till May 31st. 

The court setting was appropriate for a trial of 
men holding unpopular views. Dedham, the seat of 
Norfolk County, is ordinarily a quiet, peaceful town, 
but fear of the “Reds” awakened it from its com: 
placency. State troopers and city police were ostenta- 
tiously in evidence. In the courtroom, Sacco and Van- 
zetti sat in a steel cage, watched by alert deputies. 
Visitors were searched for concealed weapons. From 
the beginning, Judge Webster Thayer sounded the 
note of patriotism. 

I shall not attempt to analyze the evidence. Those 
interested should read Felix Frankfurter’s booklet, 
“The Case of Sacco and Vanzetti,” or “The Life and 
Death of Sacco and Vanzetti” by Eugene Lyons. The 
prosecution was based on three lines—“consciousness 
of guilt,” to which I have heretofore adverted, identifi- 
cation testimony, and evidence concerning the fatal 
bullet. 

The identifications were wholly unsatisfactory. Wit- 
nesses, at first doubtful, became certain in the course 
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of time. Some of them later recanted. Some testified 
to observation which was demonstrably impossible. 
Among those whom Governor Fuller later designated as 
“clear-eyed witnesses unafraid to tell the truth” with 
whom he was “proud to be associated” was a woman 
whose reputation was no longer doubtful, and one 
Carlos E. Goodridge, a horse thief, bigamist and a fugi- 
tive from justice, who was indebted to Katzmann for 
the “filing” of a case of larceny to which he had pleaded 
guilty. 

There was also evidence to the effect that the fatal 
bullet came from Sacco’s revolver. This was contra- 
dicted by defense witnesses and it later appeared that 
by prearrangement one Captain Proctor had merely 
testified that, in his opinion “‘it is consistent with being 
fired through that pistol” (Record 472), a statement 
understood by the defense and accepted by the Court as 
direct evidence of the fact. 

As against this, witnesses who were present at the 
scene testified that Sacco and Vanzetti were not there— 
and each defendant proved his whereabouts on April 
15th; Sacco had gone to Boston to arrange for a 
passport to Italy, Vanzetti was attending to his trade, 
according to witnesses who had been his customers on 
that day. 

Sacco and Vanzetti were obliged to take the stand in 
order to explain their misstatements to the police. The 
crux of the case is found there. Interesting it is to 
note the justification for the vicious, prejudicial and 
unwarranted cross-examination. The Lowell Commit- 
tee said: 
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“The cross-examination by Mr. Katzmann of the defend- 
ant Sacco on the subject of his political and social views 
seems at first unnecessarily harsh and designed rather to 
prejudice the jury against him than for the legitimate 
purpose of testing the sincerity of the defendants, but it 
must be remembered that the position at that time was 
very different from what it is now. 

“We have already remarked that at the present moment 
their views on this subject are well known, but they were 
not so clear at the time. 

“Except the call for a meeting found in his pocket there 
was no evidence that Sacco .. . was an anarchist. 

“At that time of abnormal fear and credulity on the sub- 
ject, little evidence was required to prove that any one was 
a dangerous radical. Harmless professors and students 
in our colleges were accused of dangerous opinions, and it 
was almost inevitable that any one who declared himself 
a radical possessed of inflammable literature would be 
instantly believed. 

“For these reasons Mr. Katzmann was justified in sub- 
jecting Mr. Sacco to a rigorous cross-examination, to de- 
termine whether his confession that he and his friends were 
radicals liable to deportation, was true, or was merely 
assumed for the purpose of the defense.” 


This is specious. Katzmann admitted to that com- 
mittee that he knew from the beginning that the de- 
fendants were radicals. Information in the files of the 
Department of Justice—as yet not open to the public 
—showed, according to the report of A. Mitchell Pal- 
mer to a Congressional committee, that these men be- 
longed to the Galleani group of anarchists. Agents 
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of the Department were, at the time of arrest, seeking 
to deport Sacco and Vanzetti. There was no justifica- 
tion for bringing the opinions of these men before the 
Dedham jury. Those who claim that this was a fair 
trial and that it was a trial for murder and not for 
opinion, will have to answer the question raised by this 
issue, unless they naively take the position that in the 
reign of terror of the time, in the hysteria and de- 
lirium of 1920, the defendants’ views did not affect 
the jury. 

One can imagine the bored jury of middle class busi- 
ness men, after listening to an array of pallid, doubtful 
witnesses, suddenly called to attention by the clarion 
call of patriotism. The opening question on cross- 
examination of Vanzetti sounded the note: 


Q. (By Mr. Katzmann) So you left Plymouth, Mr. 
Vanzetti, in May, 1917, to dodge the draft, did you? 

Pmed Ge, Sil, |..". 

Q. When this country was at war, you ran away, so 
you would not have to fight as a soldier? 

A. Yes. (Record 842-3.) 

Q. You were going to advise in a public meeting men 
who had gone to war? Are you that man? 

A. Yes, sir, I am that man, not the man you want me, 
but I am that man. (Record 865-6.) 


And then to Sacco: 


Q. (By Mr. Katzmann) Did you say yesterday you love 
a free country? 

ALeny es, Sir: 

Q. Did you love this country in the month of May, 
1917? 
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A. I did not say—I don’t want to say I did not love 
this country. 

Q. Did you love this country in that month of 1917? 

A. If you can, Mr. Katzmann, if you give me that—I 
could explain— 

Q. Do you understand that question? 

AAS PY G8; 

Q. Then will you please answer it? 

A. I can’t answer*in one word. 

Q. You can’t say whether you loved the United States 
of America one week before the day you enlisted for the 
first draft? 

A. I can’t say in one word, Mr. Katzmann. (Record 
919.) 
Q. Did you love this country in the last week of May, 
1917? 

A. That is pretty hard for me to say in one word, Mr. 
Katzmann. 

Q. There are two words you can use, Mr. Sacco, yes 
or no. Which one is it? 

ALU Yiass 

Q. And in order to show your love for this United 
States of America when she was about to call upon you 
to become a soldier you ran away to Mexico? (R. 919.) 

Q. Did you go to Mexico to avoid being a soldier for 
this country that you loved? 

A. Yes. (Record 920.) 

Q. And would it be your idea of showing your love for 
your wife that when she needed you, you ran away from 
her? 

A. I did not run away from her. 

Mr. Moore: I object. 

The Witness: I was going to come after if I need her. 
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The Court: He may answer. Simply on the question of 
credibility, that is all. 

Q. Would it be your idea of love for your wife that 
you were to run from her when she needed you? 

Mr. Jeremiah McAnarney: Pardon me. I ask for an 
exception on that. 

The Court: Excluded. One may not run away. He had 
not admitted he ran away. 

Q. Then I will ask you, didn’t you run away from Mil- 
ford so as to avoid being a soldier for the United States? 

A. I did not run away. 

Q. You mean you walked away? 

een Yes, 

Q. You don’t understand me when I say “run away,” 
do you? 

A. That is vulgar. 

Q. That is vulgar? 

A. You can say a little intelligent, Mr. Katzmann. 

Q. Dor’t you think going away from your country is a 
vulgar thing to do when she needs you? 

A. I don’t believe in war. 

Q. You don’t believe in war? 


A. No, sir. 

Q. Do you think it is a cowardly thing to do what 
you did? 

Pol 0, Sir: 


Q. Do you think it is a brave thing to do what you did? 

> YES, Sir: 

Q. Do you think it would be a brave thing to go away 
from your own wife? 

Aa No. 

Q. When she needed you? 

A. No. (Record 920-1.) 
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Q. Why didn’t you stay there, down there in that free 
country, and work with a pick and shovel? 

A. I don’t think I did sacrifice to learn a job to go to 
pick and shovel in Mexico. . 

Q. Is it because—is your love for the United States 
of America commensurate with the amount of money you 
can get in this country per week? 

A. Better conditions, yes. 

Q. Better country to make money, isn’t it? 

ASSES teen 

Q. Is your love for this country measured by the amount 
of money you can earn here? ... 

A. I never loved money. (Record 921-2.) 

Q. Is standing by a country when she needs a soldier 
evidence of love of country? 


(After objection.) 

The Court: I will let you inquire further first as to what 
he meant by the expression. (Record 926-7.) 

Q. What did you mean when you said yesterday you 
loved a free country? 

A. Give me a chance to explain. 

Q. I am asking you to explain now. 

A. ... I came in this country. When I been started 
work here very hard and been work thirteen years, hard 
worker, I could not been afford much a family the way I 
did have the idea before. I could not put any money in 
the bank; I could no push my boy some to go to school 
and other things. I teach over here men who is with me. 
The free idea gives any man a chance to profess his own 
idea, not the supreme idea, not to give any person, not to 
be like Spain in position, yes, about twenty centuries ago, 
but to give a chance to print and education, literature, free 
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speech, that I see it was all wrong. I could see the best 
men, intelligent, education, they been arrested and sent to 
prison and died in prison for years and years without 
getting them out, and Debs, one of the great men in his 
country, he is in prison, still away in prison, because he 
is a Socialist. He wanted the laboring class to have better 
conditions and better living, more education, give a push 
his son if he could have a chance some day, but they put 
him in prison. Why? Because the capitalist class, they 
know, they are against that, because the capitalist class, 
they don’t want our child to go to high school or college 
or Harvard College. There would be no chance, there 
would not be no—they don’t want the working class edu- 
cationed; they want the working class to be a low all the 
times, be underfoot, and not to be up with the head... . 
I want to ask him who is going to Harvard College? What 
benefit the working class they will get by those million 
dollars they give by Rockefeller, D. Rockefellers. .. . 
I like men to get everything that nature will give best, be- 
cause they belong,—we are not the friend of any other 
place, but we are belong to nations. So that is why my idea 
has been changed. So that is why I love people who labor 
and work and see better conditions every day develop, 
makes no more war. We no want fight by the gun, and 
we don’t want to destroy young men... . What right we 
have to kill each other? I been work for the Irish. 
I have been working with the German fellow, with the 
French, many other peoples. I love them people just as 
I could love my wife, and my people for that did receive 
me. Why should I go kill them men? What he done to 
me? He never done anything, so I don’t believe in no 
war. I want to destroy those guns. 
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Q. The question is this: As far as you understood Fru- 
zetti’s views, were yours the same? (Objection overruled.) 

Q. Answer, please. ; 

A. (Through the interpreter) I cannot say yes or no. 

Q. Is it because you can’t or because you don’t want to? 

A. (Through the interpreter) Because it is a very deli-. 
cate question. 

Q. It is very delicate, isn’t it, because he was deported 
for his views? (Record 939.) 

Q. Do you know why Fruzetti was deported? 

A. (Through the interpreter) Yes. 

Q. Was it because he was of anarchistic opinions? 

The Interpreter: He says he understands it now. _ 

Q. Was it because Fruzetti entertained anarchistic opin- 
ions? | 

A. One reason, he was an anarchist. Another reason, 
Fruzetti been writing all the time on the newspapers, and 
I am not sure why the reason he been deported. . . . 

Q. Was Fruzetti, before deportation, a subscriber to 
the same papers that you had in your house on May 5th? 

A. Probably he is. (Objection.) ... 

Q. And the books which you intended to collect were 
books relating to anarchy, weren’t they? 

A. Not all of them. 

Q. How many of them? 

A. Well, all together. We are Socialists, democratic, 
any other socialistic information, Socialists, Syndicalists, 
Anarchists, any paper. 

Q. Bolshevist? 

A. I do not know what Bolshevism means. 

Q. Soviet? 

A. I do not know what Soviet means. 
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Q. Communism? 
A. Yes, I got some on astronomy, too. (Record 94.1.) 


Q. After the time had gone by, were you going to bring 
them out, going to distribute the knowledge contained in 
them? 

A. Certainly, because they are educational for book, 
educational. 

Q. An education in anarchy, wasn’t it? 

A. Why, certainly. Anarchistic is not criminals. 

Q. I didn’t ask you if they are criminals or not. Nor 
are you to pass upon that, sir. Was it equally true as to 
the books and papers and periodicals that you expected 
to pick up at your friends’ houses, that they were not to 
be destroyed? 

A. Just to keep them, hide them. 

Q. And then bring them forth afterwards when the 
time was over? 

A. I suppose so. (Record 941-2.) 

Q. And you are a man who tells this jury that the 
United States of America is a disappointment to you? 


Q. Well, you told us about how disappointed you were, 
and what you did not find and what you expected to find. 
Are you that man? 

A. Yes. (Record 972-3.) 


This was constantly interrupted by objections. The 
Court not only overruled these, but emphasized the 
testimony by his remarks. On one occasion Judge 
Thayer asked Mr. McAnarney, counsel for the de- 
fense, “Are you going to claim that what the defendant 
did was in the interest of the United States?” 
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The Massachusetts Bill of Rights, written by John 
Adams, provides: 


“It is the right of every citizen to be tried by judges 
as free, impartial and independent as the lot of humanity 
will admit.” 


“Did you see what I did to those Anarchist bas- 
tards?” is a statement said to have been made by Judge 
Thayer during the progress of the trial. 

The Lowell Committee reported : 

“From all that has come to us, we are forced to conclude 
that the judge was indiscreet in conversations with out- 
siders during the trial,” . . . and that he was guilty of a 
“grave breach of official decorum.” 


More than half of the Court’s charge consisted of moral 
exhortations. The first words were: 


“The Commonwealth of Massachusetts called upon you 
to render a most important service. Although you knew 
that such service would be arduous, painful and tiresome, 
yet you, like the true soldier, responded to that call in the 
spirit of supreme American loyalty. There is no better 
word in the English language than loyalty.” 


The last words of Katzmann in his fervent peroration 
were an appeal to patriotism: 


“Gentlemen of the jury, do your duty! Do it like men! 
Stand together, you men of Norfolk!” 


After five hours the jury on July 14, 1921, re- 
turned a verdict of guilty of murder in the first de- 
gree—The electric chair! 

“Sono innocente,” shouted Sacco from his cage. 
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“They kill innocent men,” said Vanzetti quietly. 

There had been little, if any, evidence against Van- 
zetti. ‘This is clear from the report of the Lowell com- 
mission, which after garbling the testimony against 
Sacco, concluded that ‘on the whole, we are of opinion 
that Vanzetti also was guilty.” But Vanzetti had 
refused to permit a closing argument which would 
seem to favor him. Said Fred H. Moore, trial counsel 
for the Italians: 


“I thought there was a fighting chance the jury would 
disagree as to the two, but if they acquitted one, I knew 
enough of juries to feel sure they would soak the other. 
So I put it up to Vanzetti, ‘What shall I do?’ and he an- 
swered, “Save Nick, he has the woman and child.’ ”’ 


A motion for a new trial was made before Judge 
Thayer on October 19, 1921. It was denied, on Christ- 
mas Eve. Vanzetti said, “I think you have done that, 
to hand down your decision on the Eve of Christmas, 
to poison the heart of our family and of our beloved.” 

A great mass of new evidence was discovered by the 
defense. Gradually it was unearthed, and all was made 
subject to a motion or to motions, for a new trial on 
October 1, 1923. This was necessarily argued before 
Judge Thayer. This occasion marked the advent into 
the case of William G. Thompson, a conservative, 
powerful figure, steeped in the traditions of the Massa- 
chusetts Bar—a man so convinced of the innocence of 
the clients that he risked an honored name and a sound 
law practice in their behalf. And it was a real risk in 
Massachusetts. Herbert B. Ehrman was also asso- 
ciated in the defense. ‘Those who defend men of radical 
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views take the chance of the interpretation that they 
are defending the philosophies, as well as the persons, 
of the defendants. ; 

There was evidence (a) that the foreman of the 
jury, one Ripley, had carried in his pocket and to the 
jury room, cartridges which were not in evidence; (b) 
that a few days before the trial he had said to a 
friend, “Damn them, they ought to hang anyway”; 
(c) that microscopic examinations of the fatal bullet 
proved that it could not have come from Sacco’s pistol; 
(d) that one Gould, who was within five feet of the 
bandit car, had notified the police—but had not been 
called on to testify—that he was certain that Sacco and 
Vanzetti were not the men; (e) that the Proctor testi- 
mony as to the fatal bullet was deliberately framed to 
give a false impression. Proctor so averred by affi- 
davit. 

A year elapsed. The motion for a new trial was 
denied. 

In May, 1926, the Supreme Judicial Court of 
Massachusetts found “no error” in the rulings of 
Judge Thayer and the verdicts were allowed to stand.* 
The questions upon which the trial judge passed were — 
within his “discretion.” According to earlier judicial 
definition, a judge exercises sound discretion when his 
attitude displays an “overwhelming passion to do that 
which is just.” 

There was still hope. Some one had committed the 
murders. Could the defendants point out the guilty, 
it was reasonable to expect that a new trial would be 

1255 Mass. 369. 
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granted. Confined in prison with Sacco was a young 
Portuguese under sentence of death. In 1925 while 
an appeal from his case was pending in the Supreme 


Court (an appeal which was successful) he sent a note 
to Sacco: 


“I hear by confess to being in the South Braintree Shoe 
Company crime and Sacco and Vanzetti was not in said 
crime, 


“CreLestino F. Mapetrros.” 


Governor Fuller later stated in reference to this: 
“Tt is popularly supposed he confessed to committing 
this crime.” It is. 

Mr. Thompson was too astute a lawyer to accept 
such a confession without thorough investigation. 
Madeiros said he made the statement because: 


“TI seen Sacco’s wife come up here with the kids and I 
felt sorry for the kids.” 


Thompson notified the Prosecutor. Madeiros was 
examined and cross-examined, He made a deposition 
of a hundred pages, stating the facts with convincing 
circumstantiality of detail. In answer to the thought 
that the confession was made because he was a doomed 
man, it appeared that he had told the story on many 
occasions and before his conviction to a man named 
Weeks, then under life sentence in another jail and 
this was confirmed by Weeks. Not only this but he 
had told others “that he would like to save Sacco and 
Vanzetti because he knew they were perfectly inno- 


cent.”’ 
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The Madeiros confession clearly pointed to a well- 
known band of professional criminals, known as the 
Morelli gang, most of whom were then in jail. They 
had long engaged in robbing freight cars in Providence, 
and, at the very time of the South Braintree murders, 
some of them were actually under indictment for steal- — 
ing consignments from the Slater & Morrill factory in 
South Braintree. Description of members of this gang 
satisfied testimony at the trial, and one of the gang 
resembled Sacco. There were many corroborative de- 
tails in the Madeiros statement. Every member of the 
murder party was accounted for, as well as the booty, 
of which Madeiros’ share was $2,800, shown to have 
been in his possession. | 

Again a motion for a new trial was made—again 
before Judge Thayer. The decision would be upon the 
question of whether this new material would influence a 
jury so that on a retrial, a different conclusion might 
be reached. And in addition to the Madeiros confes- 
sion were the affidavits of Weyand and Letherman to 
the effect that agents of the Department of Justice 
regarded the crime as the work of professionals, and 
that Sacco and Vanzetti had had nothing to do with it. 
But the Prosecutor called Letherman and Weyand 
“disloyal”? because they disclosed Government secrets. 
“What are the secrets which they admit?” thundered 
Thompson. “A government which has come to value 
its own secrets more than it does the lives of its citizens 
has become a tyranny. Secrets, secrets! ... There 
are, then, secrets to be admitted.” 
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The motion for a new trial was denied by Judge 
Thayer in a long opinion devoted largely to exonerat- 
ing the Morelli gang, to justifying his own position 
with the false statement oft repeated, that the Supreme 
Court had passed upon the verdict, and to condemning 
the lawyers for the defense. Bias, prejudice, and the 
art of the advocate, could write no stronger brief. He 
could not believe that the Federal Government could 
have “stooped so low” as “to enter into a fraudulent 
conspiracy with the government of Massachusetts to 
send two men to the electric chair, not because they 
were murderers, but because they were radicals.” What 
are these governments anyhow? What is government? 
It is no abstract thing. It is just an individual or 
individuals, clothed with power. Has Judge Thayer 
forgotten Mitchell Palmer? Did he ever hear of the 
“reign of terror’’? 

The motion for a new trial was denied. An appeal 
was taken. On April 4, 1927, the decision was af- 
firmed.” 

On April 9th the defendants were called for sentence. 
History has no parallel to the scene in the Dedham 
Court House on this day. On the bench was Judge 
Thayer, a weak, shrinking figure representing author- 
ity. Before him were two convicted men, brave and 
unafraid, outcasts! 


Clerk Worthington: Nicola Sacco, have you anything to 
say why sentence of death should not be passed upon you? 
“Yes, sir.” . . . And Sacco went on: 


2156 N. E. (Mass.) 57. 
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“T never knew, never heard, even read in history any- 
thing so cruel as this Court. After seven years prosecuting 
they still consider us guilty. And these gentle people here 
are arrayed with us in this court to-day. 

“I know the sentence will be between two classes, the 
oppressed class and the rich class, and there will be always | 
collision between one and the other. We fraternize the 
people with the books, with the literature. You persecute 
the people, tyrannize them and kill them. We try the 
education of people always. You try to put a path between 
us and some other nationality that hates each other. That 
is why I am here to-day on this bench, for having been 
of the oppressed class. Well, you are the oppressor. 


“I forget one thing which my comrade remember me. 
As I said before, Judge Thayer know all my life, and he 
know that I am never been guilty, never—not yesterday, 
nor to-day, nor forever.” 

Clerk Worthington: Bartolomeo Vanzetti, have you any- 
thing to say why sentence of death should not be passed 
upon you? 

“Yes. What I say is that I am innocent, not only of the 
Braintree crime, but also of the Bridgewater crime. That 
I am not only innocent of these two crimes, but in all my 
life I have never stolen and I have never killed and I have 
never spilled blood. That is what I want to say. And 
it is not all. Not only am I innocent of these two crimes, 
not only in all my life I have never stolen, never killed, 
never spilled blood, but I have struggled all my life, since 
I began to reason, to eliminate crime from the earth. 

“Everybody that knows these two arms knows very well 
that I did not need to go into the streets and kill a man 
or try to take money. I can live by my two hands and 


FREEDOM OF OPINION 309 


live well. But besides that, I can live even without work 
with my hands for other people. I have had plenty of 
chance to live independently and to live what the world 
conceives to be a higher life than to gain our bread with 
the sweat of our brow. 

“My father in Italy is in a good condition. I could have 
come back in Italy and he would have welcomed me every 
time with open arms. Even if I come back there with not 
a cent in my pocket, my father could have give me a posi- 
tion, not to work but to make business, or to oversee upon 
the land that he owns. He has wrote me many letters in 
that sense, and as another well-to-do relative has wrote me 
letters in that sense that I can produce. 


“T have refused myself of what are considered the com- 
modity and glories of life, the prides of a life of a good 
position, because in my consideration it is not right to 
exploit man. I have refused to go in business because I 
understand that business is a speculation on profit upon 
certain people that must depend upon the business man, 
and I do not consider that that is right and therefore I 
refuse to do that. 


“They have given a new trial to Madeiros for the reason 
that the Judge had either forgot or omitted to tell the jury 
that they should consider the man innocent until found 
guilty in the court, or something of that sort. That man 
has confessed. The man was tried on his confession and 
was found guilty, and the Supreme Court gave him another 
trial. We have proved that there could not have been 
another Judge on the face of the earth more prejudiced, 
more cruel and more hostile than you have been against us. 
We have proven that. Still they refuse the new trial. We 
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know, and you know in your heart, that you have been 
against us from the very beginning, before you see us. 
Before you see us you already know that we were radicals, 
that we were underdogs, that we were the enemy of the in- 
stitutions that you can believe in good faith in their good- 
ness—I don’t want to discuss that—and that it was easy 
at the time of the first trial to get a verdict of guiltiness. 

“We know that you have spoken yourself, and have spoke 
your hostility against us, and your despisement against us 
with friends of yours on the train, at the University Club 
of Boston, at the Golf Club of Worcester. I am sure that 
if the people who know all what you say against us have 
the civil courage to take the stand, maybe, your Honor— 
I am sorry to say this because you are an old man, and I 
have an old father—but maybe you would be beside us in 
good justice at this time. 


“We were tried during a time whose character has now 
passed into history. I mean by that, a time when there 
was a hysteria of resentment and hate against the people 
of our principles, against the foreigner, against slackers, 
and it seems to me—rather, I am positive of it, that both 
you and Mr. Katzmann have done all what it were in your 
power in order to work out, in order to agitate still more 
the passion of the juror, the prejudice of the juror, 
against us. 


e .@) e! ® ® e os 


“The jury were hating us because we were against the 
war, and the jury don’t know that it makes any difference 
between a man that is against the war because he believes 
that the war is unjust, because he hate no country, because 
he is a cosmopolitan, and a man that is against the war 
because he is in favor of the other country that fights 
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against the country in which he is, and therefore a spy, an 
enemy, and he commits any crime in the country in which 
he is in behalf of the other country in order to serve the 
other country. We are not men of that kind. Nobody 
can say that we are German spies or spies of any kind. 
Katzmann knows very well that. Katzmann knows that 
we were against the war because we did not believe in the 
purpose for which they say that the war was fought. We 
believed that the war is wrong, and we believe this more 
now after ten years that we studied and observed and 
understood it day by day—the consequences and the result 
of the after war. We believe more now than ever that the 
War was wrong, an™ we are against war more now than 
ever, and I am glad to be on the doomed scaffold if I can 
say to mankind, ‘Look out; you are in a catacomb of the 
flower of mankind. For what? All that they say to you, 
all that they have promised to you—it was a lie, it was an 
illusion, it was a cheat, it was a fraud, it was a crime. 
They promised you liberty. Where is liberty? They prom- 
ised you prosperity. Where is prosperity? They have 
promised you elevation. Where is the elevation?’ 


“In the best of my recollection and of my good faith, 
during the trial Katzmann has told to the jury that a 
certain Coacci has brought in Italy the money that, ac- 
cording to the State theory, I and Sacco have stolen in 
Braintree. We never stole that money. But Katzmann, 
when he told that to the jury, he knew already that that 
was not true He knew already that that man was de- 
ported in Italy by the Federal police soon after our arrest. 
I remember well that I was told that the Federal policeman 
had him in their possession—that the Federal policeman 
haa taken away the trunks from the very ship where he 


312 LET FREEDOM RING 


was, and brought the trunks back over here and look them 
over and found not a single money. 

“Now, I call that murder, to tell to the jury that a 
friend or comrade or a relative or acquaintance of the 
charged man, of the indicted man, has carried the money 
to Italy, when he knows it was not true. I can call that 
nothing else but murder, a plain murder. 


e e e e e es 


“Well, I have already say that I not only am not guilty 
of these two crimes, but I never committed a crime in my 
life,—I have never stolen and I have never killed and I 
have never spilt blood, and I have fought against crime, 
and I have fought and I have sacrificed myself even to 
eliminate the crimes that the law and the church legitimate 
and sanctify. 

“This is what I say: I would not wish to a dog or to a 
snake, to the most low and misfortune creature of the 
earth—I would not wish to any of them what I have had 
to suffer for things that I am not guilty of. But my con- 
viction is that I am suffering for things I am guilty of. I 
am suffering because I am a radical and indeed I am a 
radical; I have suffered because I was an Italian, and in- 
deed I am an Italian; I have suffered more for my family 
and for my beloved than for myself; but I am so convinced 
to be right that you could execute me two times, and if I 
could be reborn two other times, I would live again to do 
what I have done already.” 


e e e ee: e; @' ‘e 


The Court: Under the law of Massachusetts the jury 
says whether a defendant is guilty or innocent. The Court 
has absolutely nothing to do with that question. The law 
of Massachusetts provides that a judge cannot deal in any 
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way with the facts. As far as he can go under our law is 
to state the evidence. 


First the Court pronounced sentence upon Nicola 
Sacco: 


“It is considered and ordered by the Court that you, 
Nicola Sacco, suffer the punishment of death by the pas- 
sage of a current of electricity through your body within 
the week beginning on Sunday, the tenth day of July, in 
the Year of our Lord one thousand nine hundred and 
twenty-seven. This is the sentence of the law.” 


Then upon Vanzetti: 


“It is considered and ordered by the Court that you, 
Bartolomeo Vanzetti .. .” 

Mr. Vanzetti: Wait a minute, please, your Honor. May 
I speak for a minute with my lawyer, Mr. Thompson? 

Mr. Thompson: I do not know what he has to say. 

The Court: I think I should pronounce the sentence. 
... Bartolomeo Vangzetti, suffer the punishment of 
death ... 

Mr. Sacco: You know I am innocent. Those are the 
same words I pronounced seven years ago. You condemn 
two innocent men. 

The Court: ... by the passage of a current of elec- 
tricity through your body within the week beginning on 
Sunday, the tenth day of July, in the year of our Lord 
one thousand nine hundred and twenty-seven. This is the 


sentence of the law. 


“A decent respect for the opinions of mankind,” 
vociferously expressed throughout the world, demanded 
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that a new investigation be made. And here is perhaps 
the saddest part of the story. Governor Alvan T. 
Fuller agreed to investigate— 

Heywood Broun, newspaper columnist, said in his 
column in The World: 


“Governor Alvan T. Fuller never had any intention in 
all his investigations but to put a new and higher polish 
upon the proceedings. The justice of the business was not 
his concern. He hoped to make it respectable. He called 
old men from high places to stand behind his chair so that 
he might seem to speak with all the authority of a ear 
priest or a Pilate.” 


This was before Broun lost his job on The World. 


Governor Alvan T. Fuller, as a Congressman, had 
expressed his views of the “Red Scum of Europe” and 
“the wolves of anarchy.” In connection with the ex- 
pulsion of Berger from the House of Representatives 


he had said: 


“Berger characterized the action of the House as a cru- 
cifixion, and in a manner of speaking it is. It is the cruci- 
fixion of the disloyal, the nailing of sedition to the cross 
of free government, where the whole brood of anarchists, 
Bolshevists, I.W.W.’s and revolutionaries may see and 
read a solemn warning. It is the same sort of crucifixion 
which sent Debs and Big Bill Haywood behind the bars, 
which suppressed Berkman and Emma Goldman and which 
has brought the hand of the law down upon a host of 
Reds.” 


But this, as well as Fuller’s anti-union activities, 
was forgotten and hope ran high in the thought of his 
geniality, his election as an independent candidate and 
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the assurance that none, however biased, could look 
into the mass of evidence and conclude either that the 
trial had been fair or that the defendants were guilty. 
On June 1, 1927, he appointed an advisory commis- 
sion consisting of President A. Lawrence Lowell of 
Harvard University, President Samuel W. Stratton of 
the Massachusetts Institute of Technology and an ex- 
judge of the probate courts, Robert Grant. These men 
were elderly and respectable. Their reputations 
seemed to assure that testimony would be weighed by 
their reasons, not by their emotions. Even the fact that 
Judge Grant was reported to have repeatedly con- 
demned Sacco and Vanzetti, and to have refused to 
resign when this became known, did not disturb the 
optimism of liberals. As to the committee, Heywood 
Broun later had this to say: 


“What more can these immigrants from Italy expect? 
It is not every prisoner who has a president of Harvard 
University throw on the switch for him. And Robert 
Grant is not only a former Judge, but one of the most 
popular dinner guests in Boston. If this is a lynching, at 
least the fish peddler and his friend, the factory hand, may 
take unction to their souls that they will die at the hands 
of men in dinner coats or academic gowns, according to 
the conventionalities required by the hour of execu- 


93 
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Sacco refused to sign a petition for pardon. Van- 
zetti made the appeal, not in dry, technical form, but 
in a sincere, noble demand, not for mercy, but for 
justice : 


“On principle,’ Vanzetti declared, “we abhor violence, 
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deeming it the worst form of coercion and authority. We 
are with Garibaldi: ‘Only the slaves have the right to vio- 
lence to free themselves; only the violence that frees is 
legitimate and holy.’ We lived in this country twelve 
years before our arrest, and industriously, honestly, and 
without any act of violence. The only violence that has. 
been committed is the violence practiced against us and 
not by us.” 


Sacco and Vanzetti were realists. They were not 
deluded. To most of us, the trial was a farce; the 
result an atrocious miscarriage of justice. To them, 
it was a logical outcome. They recognized that they 
were tried for opinion, convicted for opinion, and that 
society intended to kill them for their opinions. They 
were victims in a class war. Unthinkable to us—until 
we saw the ruthless progress of the machine. Sacco 
wrote to his friend Van Valkenburgh: 


“As I wrote you before I repeat again to-day, only an 
international clamor—a protest—can free us. And yet, 
while we are so near the tomb, your letter amazes me with 
its unwarranted optimism, saying, ‘You must not despair, 
dear Nicola, for though the suffering be long and weary, 
it is soon to end in freedom.’ 

“How you are deluded! This is not even common sense, 
coming from you. I would say nothing if such talk came 
from a man in the moon, but from you, who are also in the 
struggle for liberty, this is too much. Do you not know 
the ends to which the defenders of this decrepit old society 
will go? Under the circumstances it pains me to see such 
blind optimism in a comrade. Are you waiting to see them 
kill us first so that you can build us a monument?” 
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A joint letter to Celia Polisuk, who organized a 
students’ committee, said: 


“é 


. . . please don’t be too optimistic. The forces of 
darkness are exceedingly malicious, steadfast and implaca- 


ble.” 


The first disquieting feeling arose from the fact that 
the Governor’s inquiry was secret—that he was con- 
ducting a Star Chamber proceeding. Witnesses for 
the defense, browbeaten and indignant, gave the first 
hint. An ex-convict appeared before the Governor to 
confess participation in the Bridgewater crime and to 
exonerate Vanzetti. He was referred to, and ignored 
by, the police. 

The Governor’s Committee, while giving more lee- 
way, refused to permit the presence of defense counsel 
at certain points in its hearing. They were merely 
rehearsing the hodgepodge of contradictory testimony. 

Sacco and Vanzetti went on a hunger strike. The 
executions were postponed till August 10th. 

The Governor and his Committee agreed with the 
judicial findings. Death to Sacco and Vanzetti! 

The investigation was a wise political move. ‘The 
plausible reports of the Governor and his Committee 
answered the doubts of multitudes of conscientious citi- 
zens, who knew little about the case. 

To those familiar with the facts, however, the 
opinions were misleading, trivial and insulting to hu- 
man intelligence. Bias and prejudice were written in 
every line. Contentions of the defense were cavalierly 
dismissed. 'The investigators chose not to believe wit- 
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nesses whose statements were embarrassing. Even tes- 
timony from the records of the case was misstated and 
misinterpreted. The furor aroused by the convictions 
was intensified when the weakness of the argument 
against these men became apparent from the opinions, 
which read like the briefs of advocates, not the conclu- - 
sions of judges. Had they whitewashed Massachusetts? 
They sustained the verdict as sound and the trial as 
fair, while conceding that the Judge was nervous, un- 
stable, and guilty of a “grave breach of official 
decorum.” 

Resentment and indignation became an immense 
roar of protest from all over the world. Thousands 
of workers, meeting in Hyde Park, London, set up 
a replica of the electric chair and damned America. 
Tens of thousands gathered on the streets of Paris to 
salute Vanzetti’s sister, Luigia, hastening here to em- 
brace her brother before his death. Luigia, a Catholic, 
Bartolomeo, an atheist, but brother and sister! Pa- 
rades and meetings of demonstration were held, not 
only in every city of the United States but in every 
capital of the world—from Madrid to Berlin—from 
Berlin to Moscow—from Moscow to Tokio—from 
Tokio to Buenos Aires—in Uruguay, Mexico, South 
‘Africa. Workers’ strikes were called in protest. 
Eminent voices cabled their anguished prayers to Govy- 
ernor Fuller—Romain Rolland, George Bernard 
Shaw, Albert Einstein, Alfred Dreyfus, the victim of 
French injustice, emerged from his obscurity to shock 
the memory of a country that once appealed for him, 
The rising wave of indignant anger broke upon the 
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rocks of Plymouth. The Puritan spirit, not to be 
moved from its obligation to “duty,” gathered religious 
exaltation from the immensity of the opposing opinion. 
Boston remained calm, but with an ominous tensity. 

Nathaniel Hawthorne in the early days, referring 
to an execution, described a New England state of 
mind: 


“He was one of the martyrs to that terrible delusion 
which should teach us, among its other morals, that the 
influential classes, and those who take it upon themselves 
to be leaders of the people, are fully liable to all the pas- 
sionate error that has ever characterized the maddest mob. 
Clergymen, judges, statesmen—wisest, calmest, holiest 
persons of their day—stood in the inner circle round 
about the gallows, loudest to applaud the work of blood, 
latest to confess themselves miserably deceived.” 


The reference, of course, was not to the 1927 hys- 
teria in Massachusetts. Hawthorne was describing the 
situation when one Matthew Maule, early in New Eng- 
land’s history, was executed on a charge of witchcraft. 

Another motion for a new trial was made, based 
upon further evidence—a new eyewitness of the crime, 
an admission from the chief of police that a tear in the 
cap found at the murder scene was made by hin, 
whereas at the trial it was made to appear that it was 
caused by Sacco hanging the cap on a hook in the 
factory. Affidavits revealing Thayer’s animus, which 
was alleged as a ground for relief, or at least for re- 
moving him from the case, were filed. Against the 
protest of Arthur D. Hill (who had succeeded Thomp- 
son and Ehrman on their retirement from the case), 


320 LET FREEDOM RING 


Judge Thayer even heard this motion. His denial led 
_ to an appeal. 

The day of execution arrived. There were still steps 
pending in the legal pantomime. Hour after hour 
passed—pickets wearing mourning bands held death 
watch before the State House. At 11:24 p.m., after 
even the trousers of the condemned men had _ been 
slit for the electrodes, came a reprieve until August 
22nd. Again the men were removed from the death 
house. The cruel torture, the horrible barbarity 
of it all! And the legalism, for the killing was post- 
poned “‘to afford the courts an opportunity to com- 
plete the consideration of the proceedings now 
pending.” | 

The clamor of opposition gathered momentum. 
Sacco and Vanzetti were symbols of injustice. But 
the opposition was allowed no voice in Boston. Halls 
were closed to protest on hint of the police. Picketers 
were arrested as fast as they appeared. Powers 
Hapgood, a young coal miner, Harvard graduate 
and nephew of Norman Hapgood, former Ambassador, 
was arrested for speaking on the Common without a | 
permit. He was found guilty. A new and more serious 
charge was then laid against him arising out of the 
same offense—that of rioting. He was found guilty. 

The lawyers argued the appeal from Judge Thayer’s 
latest ruling before the full bench. <A few days later 
the appeal was denied on the ground that it was too 
late—whatever the evidence—to move for a new trial, 
and that Judge Thayer and all other judges were 
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without jurisdiction to determine whether Judge 
Thayer had been prejudiced.® 

A new defense committee, formed by Robert Morss 
Lovett, and supported by Jessica Henderson, had taken 
headquarters at the Hotel Bellevue in Boston. It de- 
rived its support, not from so-called radicals, but from 
conservatives and liberals who still believed it incon- 
ceivable that men could be put to death while available 
evidence was still uncovered, while Government files were 
still unopened, while doubt remained. At the rooms of 
the Sacco-Vanzetti Defense Committee was a great 
air of hubbub and excitement. Volunteers from vari- 
ous places, chiefly New York, were pounding type- 
writers, getting out publicity material. We learned 
that early that morning, the home of MacHardy, a 
juror who had sat in the case, had been bombed, and 
that this was attributed to Sacco and Vanzetti symr 
pathizers. One group was anxious to point out to 
the newspapers that the last’ persons in the world 
who would engage in such an undertaking were those 
who were anxious to help Sacco and Vanzetti and this 
was emphasized by a letter from Governor Fuller to 
MacHardy practically charging every sympathizer 
of the Italians with contributing to the crime: 


“It would be well for those who through ignorance or 
malice or sentimentality contribute to such dire results to 
be held jointly responsible. It is a painful admission 1 
have to make, but one that is apparent—that here and 
active in our community are elements which would threaten 
and coerce government and court officials.” 


3158 N. BE. (Mass.) 167 (1927). 
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This new committee was determined upon one last 
effort to open the files of the Federal Government. 
Former agents had sworn that the government had in- 
vestigated anarchist activities and, in connection with 
them, the South Braintree case; that those agents had 
concluded that the crime was the work of professional — 
criminals, that, nevertheless, the Government had co- 
operated in framing Sacco and Vanzetti as one way of 
“disposing of these men.” Not tracing the booty to 
the defendants, the prosecution had contended that 
Sacco and Vanzetti had committed murder and rob- 
bery to get money, which they gave to the anarchist 
cause. It was thought the Government files would show 
that this was untrue. Some claimed that the records 
would show that Sacco and Vanzetti, as members of 
the Galleani group, had been under surveillance prior 
to, and at the time of, the crime and that an inspection 
of the files would prove their innocence. Irrespective 
of all this, however, one thing was certain—that the 
files would show that these were hunted men, who had 
reason to fear, which would explain their misstatements 
to the police attributed to a “consciousness of guilt.” 
The records would also show that Katzmann knew 
that these men were anarchists, which would blast any 
justification for the vicious cross-examination through 
which he had paraded the unpopular views of the de- 
fendants before the jury. These files would expose his 
legal trickery. 

With Francis Fisher Kane of Philadelphia, I set off 
for Ludlow, Vermont, to see Attorney General Sar- 
gent. Walter Frank and Robert Morss Lovett were 
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to seek the codperation of Senator Butler of Massachu- 
setts. We stopped off at Bellows Falls for the night 
and by automobile made the trip through the quiet 
Vermont hills to the home of the Attorney General. A 
guard met us at the door: “Your business?” he in- 
quired. ‘The Sacco-Vanzetti case.” He expressed 
doubt as to an audience. I wrote on a card: 


“My Dear Mr. Arrorney GENERAL: 

“The right of petition is older than this government 
itself. Have Americans lost that right or is it denied them 
by the present administration?” 


Use of this was not necessary, however, as the Attor- 
ney General appeared, motioned us to seats in the 
garden and asked our mission. We told him of the 
Government files and their importance in this case. He 
referred to the fact that Mr. Thompson had once made 
that inquiry and that it was his impression that Mr. 
Thompson had refused the files when offered. We 
showed him copies of Mr. Thompson’s affidavit to the 
contrary. 

Mr. Sargent was a shrewd lawyer. He finally 
turned to me and said: “Just what is your complaint? 
I understand that these men admitted that they were 
anarchists as an excuse for their misstatements. Now 
you claim that the District Attorney merely confirmed 
the fact that they were anarchists; that his cross- 
examination did not break them down, but, on the 
contrary, confirmed their statements. Why do you 
object to this?” We answered that Katzmann’s osten- 
sible purpose was not his real purpose. That his sole 
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interest had been to get before the jury the ideas of 
these men, with the expectation that this would arouse 
prejudice. That the issue of opinion had thus been 
brought into the case, and that it was idle to argue, 
in a case of such obvious weakness, that this did not 
affect the jury. The men were convicted for their opin-. 
ions, not for murder. 

We were encouraged by the courtesy, patience and 
geniality of the Attorney General, although to us, im- 
mersed in the impending tragedy, his attitude seemed 
casual. We were referred to George R. Farnum, As- 
sistant Attorney General in Washington. 

Off to Washington. A note to Frank Walsh asked 
him to join us. In the morning he was there. We 
sent telegrams to Charles E. Hughes, who, we later 
found, was abroad, and to President Coolidge, who 
was not abroad but might have been so far as any 
effect on him was concerned. 

We sent the President this telegram: 


“To Carvin Coo.ipGE, 
“President of the United States: 

“As counsel for Sacco and Vanzetti we request that 
government files relating to this case be opened before the 
men are executed. It seems to us that the honor of our 
country would be irretrievably sullied if these men were 
put to death when millions of people sincerely believe that 
important evidence is kept secret by the Government. 
To-day we conferred at Ludlow with Attorney General 
Sargent, who directed us to see Acting Attorney General 
Farnum, with whom we confer Sunday morning. We are 
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volunteers, but are acting with Mr. Arthur Hill, counsel 
for defendants. 


“ARTHUR GarFIELD Hays, 
“FRraNcis Fisoer Kane.” 


In spite of the public excitement and resentment, in 
spite of the indignation of all countries in the world 
arousing ill-will toward America, in spite of the ob- 
vious connection, at the beginning, of the Federal Gov- 
ernment with this case, in spite of world-wide propa- 
ganda by the Government to the effect that these men 
were properly convicted as murderers, in spite of the 
precedent of the Tom Mooney case, the silent man of 
the White House remained silent. 

When Walsh, Kane and I called at the Department 
of Justice, we found Acting Attorney General George 
R. Farnum awaiting us. We knew he would be there. 
Farnum has a record for conscientious service. Sun- 
day sacrifices are not important when duty calls. We 
found Farnum just as patient and courteous as the 
Attorney General, but we soon recognized the type. 
When men go into Government service they tend to 
become machine-like. The impression made on Far- 
num’s sense of justice or his emotions, reacted to 
strengthen the machine, which, as a cog in the Govern- 
ment, regards precedent and policy as of more im- 
portance than life or death of individuals. 

We showed him how the files would help the de- 
fense. We repeated the statement of Attorney Thomp- 
son: “A government which has come to value its own 
secrets more than the lives of its citizens is a tyranny, 
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call it by what name you will.” We limited ourselves 
to a request that the files be opened to three lawyers, 
one appointed by the Department of Justice; that they 
should not be made public but should be used in such 
manner as the ends of justice demanded. 

We felt we were making some impression. But when 
Mr. Farnum said that he would give his decision be- 
fore we left the room, we feared that the matter had 
been predetermined. Finally, after three hours, the 
Assistant Attorney General announced his decision. 
He said that he was informed that there was no mate- 
rial evidence in the Government files as to the guilt 
or innocence of Sacco and Vanzetti. He refused to 
commit himself on the question of whether the files con- 
tained their names prior to their arrest or whether 
there were references therein to members of the Gal- 
leani group of anarchists or the connection of these 
men with that group. He stated he did not regard 
that as material, and further, that he was not pre- 
pared to state what position he would have taken if 
he had thought this was material. We told him his 
statement was at variance with the affidavits of two 
former officials of the Department of Justice. We. 
questioned the fact that what he admitted was not 
material. We asked him whether he personally had 
examined the files, to which he replied in the negative. 

We narrowed our request to an investigation by one 
lawyer together with a representative of the Depart- 
ment, their research to be limited to a period beginning 
sixty days before the arrest and ending ninety days 
after the conclusion of the trial, with the understand- 
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ing that none of the report be made public. This 
was likewise refused. Finally, however, Mr. Farnum 
dictated a statement to the effect that while he did 
not authorize us to convey any message, yet he would 
say that if a request were received from Governor 
Fuller, the Attorney General of Massachusetts or the 
Lowell Commission for access to the files, it would be 
immediately granted. This was helpful. It seemed to 
us inconceivable that any one would take the respon- 
sibility of having these men put to death where there 
was at hand evidence which might throw some light on 
the case. We could not help feeling that no individual 
could be so implacable, no governmental machine so 
relentless, no Christian so cruel, as not to be relieved 
at even an excuse to postpone an execution in a case 
like this. 

We arrived in Boston the morning of August 22nd. 
The execution was scheduled for midnight. We had 
telegraphed from Washington to the Governor and 
to A. Lawrence Lowell. The latter had left his home 
—‘whereabouts unknown.” 

We called the Governor’s secretary at half hour in- 
tervals in an attempt to obtain an audience. Finally, 
at about 12:30, we went to the State House. Mr. 
Sullivan, His -Excellency’s hard-boiled _ secretary, 
was apparently not cheered by our visit, yet we were 
encouraged that Governor Fuller was willing to spend 
this last day in the harrowing task of hearing appeals 
—appealsi for mercy from some, for justice from 
others, and from others appeals for time that the mat- 
ter might be further investigated (and then appeals 
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from patriotic citizens belonging to the American Le- 
gion and the Key Men of America, and from other 
eminently respectable gentlemen, that he should re- 
main stiff-necked and not be influenced by the horror 
with which “bad” men regarded the contemplated exe- 
cution). 

While we waited, a committee of such “bad’’ men, 
headed by Paul Kellogg, editor of the Survey Magazine, 
consisting of Owen Lovejoy and others, trooped out of 
the Governor’s office. A labor delegation from New 
York, led by Judge Jacob Panken, awaited an audi- 
ence, : 
Mr. Sullivan assured us that we would have “to make 
it snappy.” We were ushered into the presence of the 
Governor, clothed on that day, August 22, 1927, with 
the power of a God—the power of life and death. 

We explained our mission—that we were for the 
moment interested in just the one phase of the case 
of Sacco and Vanzetti—that relating to the Govern- 
ment files, which the Federal officials had offered to 
open. Disclaiming any contention that the files showed 
a frame-up or improper collusion between departments 
of Government, we pointed out that on the basis of 
affidavits of former Government agents, the evidence 
therein contained was material to the case. We pleaded 
that the men should not be put to death while these 
files remained secret. What answer would there be to 
a large and sincere public opinion which felt that this 
secrecy in itself was evidence of connivance by the 


Federal Government? 
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“Do you think these men are innocent?” inquired 
the Governor. 

*““We wouldn’t be here if we didn’t.” 

“Have you interviewed the witnesses? Don’t you 
think I know more about this case than you do?” 

We refrained from pointing out that he had believed 
one set of witnesses rather than another, and that in 
view of his background and his attitude expressed in 
Congress toward radicals, his choice of where to place 
his confidence was natural. Instead, we answered that 
the report of the Lowell Committee, appointed by him, 
had effectively contributed to the “doubts” and, in 
admitting the “grave breach of official decorum” and 
the “indiscretions” of Judge Thayer, had made clear 
that the trial had not been before an “impartial” judge 
as guaranteed by the Massachusetts Bill of Rights. 
Later, Frank Walsh made the query: Did the Lowell 
Committee believe the witnesses who testified that Judge 
Thayer had called these men “anarchist bastards”? and 
other vile names; did Thayer confess, or on the other 
hand had he denied the accusations, the committee 
regarding his denial as a lie? An important question, 
for one or the other must have happened in view of the 
committee’s report! Did Judge Thayer confess or 
did he lie? The Governor ignored the question. 

“If the Lowell Committee report made the strongest 
possible case against these men,” we continued, “it is 
not surprising that there should be doubt.” 

“Who said it made the strongest case?” said the 
Governor. 

“They owed it to the public to state all the facts 
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that led to their conclusion, so presumably they did.” 

“Why did Vanzetti fail to take the stand in the 
Plymouth case?” 

Apparently this had great significance to the Gov- 
ernor. He had referred to it in his report. It seemed 
a controlling circumstance, for the question, so I am_ 
informed, was put to many who conferred with him that 
day. 

‘Presumably he was advised not to take the stand.” 

‘Perhaps he refused to take the stand.” (Did the 
Governor have private information of conferences be- 
tween Vanzetti and his former counsel? If so, where 
did he get it? We knew merely that Vanzetti had for 
years claimed that counsel in the Plymouth case had 
betrayed his interests at the trial and had advised 
him not to testify.) “Isn’t it your experience that 
an innocent man insists upon taking the stand?” asked 
the Governor. 

“There may be many reasons, Governor, why a man 
should not take the stand. Advice against it is often 
sound, particularly with the defendant a foreigner 
and holding unpopular views. See what happened to 
them in the other case when they did. They seem to be 
damned if they don’t and damned if they do.” 

The philosophy of protecting a defendant who fails 
to testify is so apparent that, under the law, no man is 
required to take the stand, and the jury is instructed 
that failure to testify may not even be considered as 
an indication of guilt. ‘ 

“But, Governor,” we asserted, “we are entitled to 
rely on the Lowell report. We wish to refer to just 
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one statement in that report. One of the alleged facts 
on which the committee came to its conclusion was 
that the cap found at the scene of the murder fitted 
Sacco. The Defense Committee denies this. On this 
point there were three witnesses at the trial. First, 
Sacco, who testified it was not his cap. When it was 
tried on, it was apparently far too small, sitting on 
the back of his head, as is shown by newspaper car- 
toons at the time. Secondly, Mrs. Sacco, who said it 
was not her husband’s cap; and then the superintend- 
ent of the factory, who said he thought it was of the 
color of Sacco’s cap, but refused to identify it. Gov- 
ernor, this question can be factually determined. Be- 
fore you kill Sacco, try on the cap! What answer 
can there be to this? Have you read the editorial of 
the New York World, analyzing the report and quoting 
the evidence on this?” 

“Who wrote that editorial?” asked the Governor. 
We gave our opinion that presumably the writer was 
Walter Lippmann, but we knew that the Governor 
attributed it to Felix Frankfurter, though we won- 
dered why this should affect the soundness of the ar- 
gument. 

Contempt for former officials who would relate 
“secrets” in the files of the government; an assurance 
that the United States Government, even in the days of 
A. Mitchell Palmer, could do no wrong; reliance upon 
the failure of Vanzetti to take the stand as an indica- 
tion of guilt, leaving an inference that there was a 
sinister attack by innuendo on the part of Vanzetti’s 
former lawyer; and animus toward Felix Frankfurter, 
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as one whose fight for these men in his book—“Sacco 
and Vanzetti”—had caused the public excitement, all 
were apparently working in the Governor’s subcon- 
sciousness. And then, some time before, Fuller had re- 
fused to interfere with the execution of the “car-barn” 
bandits—three gay and rather popular youngsters of 
the Catholic faith—and this in spite of a petition 
signed by thousands of Boston citizens. 

The point of our conference had been diverted but 
as we left we again made our appeal that the govern- 
ment files be opened. Then our last thought to the 
Governor: “Only an infallible judge should fix an im- 
mutable sentence.” 

As the day wore on and the Governor had not called 
together his Advisory Committee, we gradually lost 
hope. 

Numbers of people were joining parades, five, ten, 
fifteen at a time. These pickets walked in front of 
the State House bearing placards: 

“Try it on. The Lowell Commission reported that 
the cap found at the murder scene fit Sacco. Try 
ibjon: 

‘Why do you refuse to believe our witnesses?” 

“Tf Sacco and Vanzetti are executed, justice is dead 
in Massachusetts.” 

I watched one of these picket lines forming outside 
the Bellevue Hotel, with Edna St. Vincent Millay, the 
distinguished poet, at the head, followed by Katherine 
Huntington, Margaret Hatfield, John Dos Passos, 
John Howard Lawson, and others. Like a funeral 
cortége, they walked slowly near the curb in single 
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file past the State House. Across the street outside 
of Boston Common were crowds of spectators. Seven 
minutes were allowed before arrest. The picketers 
were then taken by the police. As they passed through 
the streets there was occasional handclapping. At 
the police station were swarms of others who had been 
on earlier picket lines, who were still arranging for 
bail. 

About 5:30 there appeared Miss Ellen Hayes, 
seventy-six years of age, formerly a professor of 
mathematics in Wellesley, who had come to join the 
picketers. Quiet, dignified, determined, trudging along 
in square-toed boots, she led the last line of the day, 
bearing a banner on which was written: “Hail Sacco 
and Vanzetti. The élite of the world greet you as 
heroes.” After seven minutes she was grabbed by the 
police. 

Sacco-Vanzetti headquarters at the Hotel Bellevue 
seethed with excitement. Up in Room 712 were gath- 
ered a number of lawyers unable to restrain themselves 
from taking part—Finnerty of Washington, Spellman 
and Palmer of New York. All night they had worked 
on a new set of papers in the hope that on some new 
theory, a Federal judge would allow a writ of habeas 
corpus. Mr. Hill and his staff of attorneys had 
sought a writ from Mr. Justice Holmes of the Su- 
preme Court. Denied there, they sought Mr. Justice 
Brandeis. He refused to intervene as members of his 
family were interested in the case. No one questioned 
that Susan Brandeis, the judge’s daughter, or Mrs. 
Brandeis, his wife, friends of Mrs. Glendower Evans, 
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who had given of time and fortune, were sympathetic, 
and appalled at the great injustice of it all. Yet, be- 
cause of this very feeling at his own hearth, Judge 
Brandeis refused to consider the case. The attorneys 
had then sought Judge Harlan Stone, but there came 
back word that he likewise refused. A request to 
Judge Taft in Canada met with the answer that his 
jurisdiction could not be exercised in a foreign country. 

All of these appeals had been made on the theory 
that the prejudice of the one judge who had sat on 
the case meant that the defense had not had the “‘due 
process of law” guaranteed by the Fourteenth Amend- 
ment to the Federal Constitution. The precedent re- 
lied upon had come from the Leo Frank case, where Mr. 
Justice Holmes, in a dissenting opinion, had presented 
the view that a Federal Court might intervene where 
a trial was practically influenced or directed by a mob.* 
Following this had come the Arkansas case of Demp- 
sey vs. Moore,’ where a number of negroes were rail- 
roaded toward execution, through the mere form of a 
trial. The good citizens of the town had agreed not to 
lynch the negroes if justice would only heedlessly rush 
these men to death. The court had there held that the 
question could be determined on a motion for a writ of 
habeas corpus. Yet both of these cases, as Mr. Justice 
Holmes is said to have pointed out, concern, not the 
attitude of the judge, but the effect of outside influ- 
ences. Where the matter involved the judge himself, the 
jury or internal court procedure, the granting of a writ 


4¥Frank vs. Mangum, 237 U. 8S. 309, 345 (1914). 
5261 U.S. 86 (1922). 
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might set an unfortunate precedent which would involve 
the United States Courts in every State murder case. 

Undiscouraged by this attitude of the Federal 
Judges, the new lawyers prepared their papers, basing 
their theory upon the proposition, not merely that 
Judge Thayer had been prejudiced, but that the whole 
procedure was a frame-up, participated in by the De- 
partment of Justice and the prosecuting attorney. 
That in order to “get” these “radicals,” whether or not 
they were guilty, witnesses had been suborned or their 
testimony perverted, and the testimony of others had 
been suppressed. The papers claimed that the whole 
case was the result of a conspiracy to aid injustice. 

Again the Bench was assiduous that the men be 
denied no “form of law.” The hearing was set by 
Federal Judge Lowell, who ordered the clerk’s office 
kept open for late filing of papers and who remained 
after hours to hear the application. Judge Lowell 
listened patiently to the argument. A sufficient answer 
seemed to him to be indicated by his question, “Do you 
men know anything about a Suffolk County Jury?” 
He held that he had no jurisdiction. The lawyers hur- 
ried off to Mr. Justice Holmes on this new application. 

In the meantime efforts had been made to locate Fed- 
eral Judge George A. Anderson. Here was a man, we 
felt, who might grant the writ if he thought that in- 
justice was done, for no one in the United States is 
more familiar with the “red scare” and the hysteria 
of 1920 than this same judge. It was he who had, 
on a trial for deportation before him, condemned the 
Department of Justice in no unmeasured terms, who 
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had pointed out that agents provocateur, arrests with- 
out warrant, and other tactics of Mitchell Palmer’s 
Department were the very antithesis of the principles 
underlying our institutions. | 

Judge Anderson was in Williamstown, Massachu- 
setts. A call was made to an airport for a plane. It 
was found the nearest landing field was at Albany, and 
from there the lawyers would have to go by automobile 
to Williamstown. Another difficulty appeared when we 
were informed from the flying field that the pilot had 
never before flown at night. We did not tell this to the 
lawyers who contemplated the trip. 

Mr. Justice Holmes refused to issue a writ. The law- 
yers started from Beverly, the Judge’s home, for the air 
field. In the meantime we had communicated with 
the Governor’s secretary and the Attorney General, 
begging that the execution be held up at least for a 
few hours until Judge Anderson had passed on the 
application. 

We had heard rumors that the police had made off 
with Powers Hapgood. Where he was no one was 
certain. But into our room came a young man from | 
the Psychopathic Hospital, who, agitated by the 
Sacco-Vanzetti case, was willing to risk his job to 
give us information. “They have Hapgood there,” he 
told us. We telephoned to a physician, asked him to 
get two others, and immediately left for the hospital. 
I asked to see the order of commitment. That, said the 
doctor in charge, was a private document. Completely 
forgetting that this was the State of Massachusetts, I 
insisted that no American citizen could be deprived of 
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his liberty without an order of court. I pleaded and 
stormed. Ten days for observation! This at any rate 
was an obvious frame-up. The doctors were immovable. 

The evening wore on. In the room at the Bellevue 
Hotel were Tom O’Connor, Art Shields and Don Levine 
of the Sacco-Vanzetti Committee, Walter Frank, Eu- 
gene Boissevain and Edna St. Vincent Millay. Perhaps 
the pen of a poet could accomplish more than verbal 
appeals. Miss Millay had conferred with the Gov- 
ernor during the day. She had not sought to argue 
the evidence. She had related to the Governor a 
story she had heard as a child, of the reason for the 
abolition of capital punishment in the State of Maine. 
Two men had been charged with murder. The only 
witness for the defense was a poor fisherman. His 
story was not believed. The defendants were found 
guilty and executed. Years afterward the murderer 
confessed. 

Edna St. Vincent Millay retired to the next room 
to write a letter and at twenty minutes to twelve 
brought in the following: 


“Your ExcrLiENcy: 

“During my interview with you this afternoon, I called 
to your attention a distressing instance of the miscarriage 
of justice in a neighboring state. I suggested that, for all 
of your careful weighing of the evidence, for all your 
courage in the face of threats and violent words, for all 
your honest conviction that these men are guilty, you, no 
less than the Governor of Maine in my story, who was so 
tragically mistaken, are but human flesh and spirit, and 
that it is human to err. 
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“To-night, with the world in doubt, with this Common- 
wealth drawing into its lungs with every breath the diffi- 
cult air of doubt, with the eyes of Europe turned westward 
upon Massachusetts and upon the whole United States in 
distress and harrowing doubt—are you still so sure? For, 
indeed, your spirit, however strong, is but the frail spirit — 
of a man. Have you no need, in this hour, of a spirit 
greater than your own? 

“Think back. Think back a long time. Which way 
would He have turned, this Jesus of your faith? Oh, not 
the way in which your feet are set! 

“You promised me, and I believed you truly, that you 
would think of what I said. I exact of you this promise 
now. Be for a moment alone with yourself. Look inward 
upon yourself for a moment. Which way would He have 
turned, this Jesus of your faith? 

“I cry to you with a million voices; answer our doubt! 
Exert the clemency which your high office affords! 

“There is need in Massachusetts of a great man to-night. 
It is not yet too late for you to be that man. 

“Epona St. Vincent Mitiay.” 


We hurried to the State House. Guards were at 
the entrance. One of them offered to take the letter 
to the Governor. We were told the letter was delivered. 

At the entrance we met Francis Fisher Kane, who, 
undiscouraged, had spent hours during the evening 
in the Governor’s office waiting for a chance to make 
a final appeal, that before these men be executed the 
Government’s files be opened. He was trembling with 
emotion. 

During the evening Mrs. Sacco and Vanzetti’s sister 


had visited the Governor. No hope had been given 
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to either, Then had come Thompson and Ehrmann, 
former attorneys for the doomed men. Convinced of 
the innocence of their clients, they had again argued 
the case which the Governor felt had been proved 
beyond reasonable doubt. Kane had been allowed two 
minutes but he took ten. He had made the last effort. 

Despondently we left the State House and quietly 
returned to the hotel rooms. A call came in from 
the lawyers who had arrived at the airport near Boston. 
“Should they:continue on their way? Would the exe- 
cution be held off for even a few hours? Could we 
not prevail upon the Warden, who was not compelled 
to execute sentence immediately, to wait for just a 
little while?” 'They rang off. The telephone bell again 
rang. O’Connor listened, turned to us, and said: 
*“Nick’s gone.” A few minutes in silence. The tele- 
phone again, “It’s all over with Bart.” 

We did not know until the next day how bravely 
these men had died. Sacco had gone to the chair, 
self-reliant and erect. His last words were: 


“Long live anarchism!” 

“Farewell, my wife and child, and all my friends.” 
“Good evening, gentlemen!” 

“Farewell, mother!” 


Vanzetti had been no less composed. With a simple, 
rather naive kindliness, he shook hands with the guards 
before he took his fatal seat. Then he said: 


“T wish to tell you that I am innocent. I never commit- 
ted any crime, some sin. 
“I thank you for everything you have done for me. 
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“T am innocent of all crime, not only of this one, but of 
all. I am an innocent man. 

“I must forgive some people for what they are now 
doing to me.” 


Sacco and Vanzetti were dead. Strange as it may 
seem our spirits were quiescent in the morning. We 
had, of course, early called for the papers. Convinced 
that these men were innocent, certain that they had 
been done to death for their opinions, we were proud of 
the way they died. In the committee room and hotel 
lobby, some talked gently, some shed quiet tears. 
Most of the people around there were rather silent and 
solemn with grief, the inevitability of death having re- 
placed to a slight extent the outraged indignation with 
which we had gone on our way for the past few days. 

If the radical movement needed martyrs, Massachu- 
setts has supplied the need. To those who had striven in 
the defense was sent a small slip of paper with this 
memento— 


ae ees ee 2 SSS 
This Day 
August 23, 1927 


Nicoxta Sacco 
and 
BARTOLOMEO VANZETTI 


workingmen, and dreamers of the brotherhood 
of man, who hoped it might be found in America, 
were done to a cruel death by the children of 
those who fled, long ago, to this land for freedom. 
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Their voices are gone into all the earth, and 
they will be remembered in gratitude and tears, 
when the names of those who murdered them— 


Judges—Governors—Scholars 


—have gone down into everlasting shame. 


THE END 
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